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aofnon-performancepaid upon thequestion, stipulatedwhether a sum to beThe
dama-liquidatedpenaltycontract, contingency, a orhappening beor the of a

contract, in-and thethe wholeges, upon a ofis to be determined construction
parties, therein.of as manifestedtention the

receipt,seal, forif a certainthatunderpromised, by an instrumentdefendantThe
consideration, did not con-paid him aplaintiff hadacknowledged thewhich he

“ teeth,” heincorruptiblemaking approvedproper method fortain a true and
Held, be con-this sum was tothathundred dollars. —plaintiff onepay thewould

penalty.damages, aliquidated and notassidered
auditor,antoof a case23d, 1822, the referenceauthorizedoes notThe act of June

vouchers, necessary.isaccounts, ofinvestigation nor examinationofnowhere
only to thequestions fact relatethe ofwheresuch a referencenot authorizeIt does

brought, andthe iswhich actionthe instrument onand breach ofexecution
be examined.are tonor vouchersno accountswhere

case, a referencenot authorizethe statute doesin a wherereport, madeAn auditor’s
if it bejury; andof theauditor, competent considerationfor theis notanto

evidence, set aside.will bejury the verdictasto thesubmitted

mak-foracontaining receiptcontract,a sealedDebt, upon
in thewhich wasofthe latterteeth, parting incorruptible

“ di-thesethat foracknowledge1 herebywords:following
me the valuein tohandhasBrewster paidthe saidrections

con-notdoesthisNow if paperthis day.dollarstwentyof
incor-making approvedmethod fortrue anda propertain

onedemand,on payBrewster,towill,I saidteeth,ruptible
is a trueThe abovefaithfully.anddollars trulyhundred

for themakingof por-partsform ofand accurate proportion
formanner finishing.”and entireand is theteeth,celain proper

C. W. Edgerly.(Signed)
wasand itdeclaration,in theThe contract was recited
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anda trueaverred that the did not give propertherein receipt
teeth, whereby themakingmethod for approved incorruptible

forfeited,had the the sum of one&c.,defendant to plaintiff
dollars,hundred &c.

the issue.Plea, general
theterm,the of the common caseFebruary 1840,At pleas,

to at theauditor,was committed an before whomhearing
the objectedthe counsel for defendant that there was nothing

in the to be submitted to an but the ob-case auditor;proper
was and thatjection overruled, the auditor the sumreported

of was due to the term,At the same theplaintiff.$64.26
andwas atrecommitted, term, 1842,the ofreport February

the common the auditor made apleas, second andreport,
found due the the ofsumplaintiff The case was$59.60.

andtried the thejury, wasby report submitted to them as
and a wasevidence, verdict returned for coun-The$59.60.

for the defendant movedsel that the verdict be set be-aside,
thecause matter of thesubject action was not to beproper

tosubmitted an and theauditor, was thereforereport incom-
evidence. The question thisarisingpetent motion wasupon

transferred to this forcourt determination.

thefor ItEmery, plaintiff. has often been ruled in the
common thatpleas, after an auditor has been andappointed,
a it is toomade, objectlate toreport that the case was not

to be submitted to anproper and thatauditor, the couldreport
not be set aside for this cause. The reason is, that asgiven
the record is made that an auditorup was it willappointed,
be thatpresumed reasons wereproper shown to the court for
the or that theappointment, parties agreed that an auditor

beshould appointed.

Hale, whom was James for(with the defendant.Belt)

Gilchrist, J. We do not anperceive, from examination
contracttheof which theupon suit is nor itbrought, has
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substantiallyother matteris anybeen that theresuggested,
whichthan the sumthesein betweencontroversy parties,

be-recover. Various exceptions,is entitled tothe plaintiff
to thecase, takenin the were proceedingssides those stated

to examineunnecessaryithave foundof the weauditor, but
is sufficient for thebefore us pro-nowas thethem, exception

of the case.per disposition
of thethe construction con-is,for inquiryThe first point

in the hemean what contract hasthe defendanttract. Did
he mean else ?somethingor didsaid,andplainly pointedly

“ contain adoes not true andif theHe has said that paper
heincorruptible teeth,makingmethod for approvedproper

hundredonedemand, dollars,onBrewster, payto saidwill,
inhe mean thethat, contingencyDidfaithfully.”andtruly

andtrulyhundred dollarsonehe wouldfor, “payprovided
that he would suchonly paydid he meanorfaithfully,”

shouldif thesustain, contingencyshouldas Brewsterdamages
whether the sumis,the questionis obvious that? Ithappen

damages.or liquidatedbe amentioned penalty,
all theto reconcilewe contradictorywere toIf attempt

thatwe we shouldquestion, apprehendthisdecisions upon
inexist the court Chamberlainbytosaiddifficultythefind

insurmountable one.234, an ManyR.11N. H.vs. Bagley,
havetribunals, heretofore,judicialof thedecisionsof the

be anto insecurenow admittedwhat isbeen based upon
often notproceeded,havethe judgmentsfoundation; for

in aof the caseintention parties,the expressedplainlyupon
the view whichbut theuponillegality,fraud orfree from

on thebeen,havewould whole,ofentertained whatcourt
were toas exist.«provedcircumstancessuchjust, considering

a is manifest,mode whenof suchuncertaintydangerousThe
in the exactotherof any personthe placingimpossibility

the contract was made,timeat theof thecondition parties
them, many consid­influencemotivesManyis considered.

could un­no other personwhichthem,withweigherations
identifythoroughlyhe couldunlessandderstand appreciate,
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with thehimself and when theparties; reasonablycontract,
has aconstrued, inthat one shall a cer-plain meaning, party

tain thecontingency other a the re-pay sum,definiteparty
him from thatlieving andliability, the contract meanmaking

which on its face is notsomething thatby assumingapparent,
can ourselveswe in the of the and canplace position parties

know whatthen would have forprecisely been equitable
isthem to do, nothing else than a contract,rescission of their

aand substitution for it of one made the court. Thisby
the cautiousresult of the commonpolicy law has never re-

as within its norcognized have the inpowers, courts ever
claimed the toterms right itproduce it; still, has sometimes

thebyeffected anxiousbeen desire of the tribunals that the
not be made anlaw should instrument of injustice ; forget-

insometimes, this laudableting, perhaps, that one of thezeal,
inevils the administration of justice, and onegreatest which

others train,numberless in its is that ofbrings socialfeeling
will exist,which wheneverinsecurity the ofinviolability

contracts is trenched howeverlegal upon, pure havemight
been the motive for so doing.

ofThe case vs. Farren,Kemble 141,6 where theBing.
of the wascourt thatpronounced by ableopinion very judge,

isChief Justice one ofTindal,Lord those where the court
haveto toseem attempted themselves in theplace position

and to haveof the whatparties, given they considered an
the contract,effect toequitable itsdisregarding lan­express

The defendantguage. engaged himself to asact principal
at Covent Gardencomedian forTheatre, four seasons, and in
to conform to thethingsall ofregulations the theatre. The

to him 3l.agreed” 6s. 8d.pay -onplaintiff every night which
theatre should be thethe fouropen during seasons. There
awas clause in the that ifagreement, either theof parties

refuse to fulfil the agreement,should or any part thereof, or
therein heany stipulation contained, should topay the other

sum of £the 1000 to which it was; thatagreed the damages
andamount,should which was declared theby to beparties
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not a oranddamages,and penaltyascertainedliquidated
allegedThe breachthereof.sum, or in the naturepenal

the sea­to act secondduringthat the defendant refusedwas
with dama­the £750and the was forson, plaintiff,verdict

1000,to £a them shouldto motion forsubject increasingges,
contract. Thethe be to sum thebyentitled thatplaintiff

liquidateda and notcourt held that wasthe sum penalty,
the to be uponon the that sum wasdamages, paidground

there­“If,breach of eitherby party.the any stipulation
“the hadlearned thefore,” says judge, plaintiff neglected

make a of on theor,to 3i. 6s. 8d.single day;payment per
the had refused to conform to usualhand, anyother defendant

of it havethe however musttheatre,regulation unimportant,
in in either casequestionbeen contended that the clause

have the of Butdamageswould £1000.given stipulated
athat sum should becomelarge immediately payable,very

the andin of of a smallconsequence non-payment very sum,
that the beformer should not aconsidered penalty, appears
to be a incontradiction the case thatterms; being precisely
in which courts of haveequity always andrelieved, against

lawwhich courts of have in modern times toendeavored
torelieve, juries theby directing assess real damages sus­

tained the breach of theby agreement.” Reference is made
the ofin the to case vs.opinion Astley Weldon, 2 Bos. &

P. 346, decided the sameas withupon grounds the principal
case.

It be thatmay very true, where a large sum is to become'
in of theconsequencepayable, non-payment of a sum,small

and where this is all the contract, equity would relieve the
by whatever name theparty, sum shouldlarge be designated

in the mayand it becontract; very thatproper such relief
be granted.should And if we could assume that in Kemble

avs. Farren of anybreach of the stipulations would have
been followed noby inconveniences to those for whose benefit
they were intended, such asexcepting directly resulted there­
from, we thenperhaps might thatsay the of apayment large
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would be tooof minute regulation,for the breachsum some
werethose regulations partsto be Butinequitable permitted.

of thefor thea of rules better dispositionof system adopted
awell thatof the theatre. And we maybusiness suppose

andmanyin whose successful personssystem, operation
onlynotwere to be useful mustconcerned,interestsmany

details,in its but must be enforced. Thebe minute rigidly
toothersof one rule with would causeinfraction impunity

confusionand would soon thatbe introducedisregarded,
Considered,it was objectwhich the of the to avoid.system

a a and its valuein this as ofthen, light, whole, derivingpart
aits to the violation of rule seem-others,from relationpartly
toat becomes a besight, thingfirstingly, unimportant, guard-

each notrule, asregardeded Theagainst. parties evidently
but asmatter,an isolated and merely arbitrary something

enforced inof should be thewhich, all,for the convenience
where athe contract. But partyfor bymanner provided

and also to doto of certainmoney, agreesa sumagrees pay
athe fromdamages resultingother specific non-per-things,

and if he shoulduncertain,will be failof whichformance
to a sum, evencontract, largerto payhisperform promises

aif should it be held inwhya penaltycalledhebe penalty,
under the thethat could arise contract ? If par-caseevery
the whole tointended, contract, ascertainuponclearlyties
a breach of thedamagesthe upon specific clauses,and settle

abe held to bethe sum as topenalty, thoseshouldwhy
athe contractbecause contained forprovisionclauses, merely

smaller than thea sum ? is itWhyof penaltythe payment
in contract,to the that thesay, construingasjust propernot
as all the as it isclauses,to to de-damagesliquidatedissum

all the ?as to clauses But it is veryait is penaltythatclare
a result,at such such isgrounds,arriving uponthat'evident

of themeaningout the It isfinding parties.butanything
inflexible,of an Procrustean torule,applicationthesimply

within it must becoming lengthenedall casesmeasurewhose
otherevery consideration. Thisdisregardingshortened,or
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ato ofrule a sumagree paybe thus stated: Ifmay party
things,to do certain theand alsomoney, agree specified

ofa which are un­fromdamages resulting non-performance
ofa sum ascertain, money, liqui­and to largerpromise pay

toas a if he should faildated and not fulfildamages penalty,
it that thehis although appearof agreement, partiesany part

should be as liquidatedintended that the sumactually paid
contract, still,of the even in anbreachdamages anyupon

one of the clausesaction for the breach of specific sounding
athe must be asregardedin uncertain sumdamages, penalty;

is also a for thein the there pay­because contract stipulation
than the liquidatedment of a sum of smaller dama­money

even if that be the and notby bysumges, plaintiffpayable
this isthe defendant. believe that the doc­substantiallyWe

and there are other inFarren,trine of vs. cases theKemble
now tounnecessaryit is comment andbooks which upon,

areThere cases, however,which are to the same effect.
view of the of the court,which take the duties andopposite

of is to belawful intention the regarded.hold that the parties
Jones,is vs. 1 8302;of these MooreReilly Bingh.One

was reserved as “liquidatedwhere a sumC., largeS.244,
of of aon the anydamages” non-performance -part public

andhouse minute anothercontaining stipulations;agreement,
andN. P. R. these illus­Glover, 43;Holt’sis Barton vs.

subjectthat the decisions this areupontrate our remark
and toall deference the learnedWith respectirreconcilable.

the case of vs.whom Kemble Farren,byand able judges
Avecannot to thedecided, accede cor­it,like Avereothersand

both because seem todecisions, they usthoseofrectness
iswhere an fromagreementthe freeto parties,inequitable

thewe think that substitu­and becauseillegality,andfraud
thethe court for inparties,made byanof agreement,tion

tends to renderintention, privateownof their plainthe place
theirin effects.uncertaindangerouslycontracts

of contract ?the themeaningAvhatisis,thenenquiryThe
con-.that if dois, the not.languagedefendant’s receiptThe

36vol. xiii.
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a incor-tain true and for makingmethodproper approved
dollars.he will the one hundredteeth,ruptible pay plaintiff

of an in stat-The omission orany errorrequisite,particular
thethe of vitiateing any mayproper ingredient,proportion

for it ingredientsis the combination of thewhole; upon right
certain thatin the ofefficacy the receipt depends.proportions

The and for the defendant’s secret.plaintiff purchased paid
and in the re-However minute be the directionsmany may

oneif of or if the whole do noterroneous,themceipt, prove
“the andresult,desired it will not be the true ap-produce

•method,” the has itwhich defendant to beallegedproved
seeand we no reason why he should thenot pay stipulated

sum.
An examination of this thatnecessary,has beenquestion

we determinemight whether the case were referredproperly
to an auditor. Had it that the defendant knew ofappeared
the reference the auditor at the term,to and omitted to ex-

thereto, such be acept omission waiver ofprobably might
the objection. But this are andinformed,we notpointupon
the has notplaintiff contended that the if it ex-exception,

hasisted, been waived the conduct of the inby defendant,
omitting when he knew ofexcept the reference. Theto.

to haveexception been takenappears the firstupon hearing
the auditor.before
act ofThe June 23, 1822, N. H. Laws 377, (Ed. of

“that whenever itprovides shall that an1830) investi­appear
of accounts, or angation examination of isvouchers neces­

sary, for the of justicepurposes between the an au­parties,”
ditor may be appointed, In this case no account&c. is to

andinvestigated,be no voucher is beto examined. That
the shouldplaintiff recover, he had only to the execu­prove
tion and the breach of the contract. The consideration of
evidence on these ispoints within theparticularly province

theof and if thisjury; case abe for an enquiryoneproper
anby itauditor, will be to saydifficult casethat shouldevery

not be thus referred. But objectthe of the statute was not
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ofto of questionsthe a mereverdictanticipate jury upon
arefact, the therewithin terms used. Wherenot embraced
toof isvouchers the whosemoney, authenticityfor payment

account,be ofthere itemswhere are numerousexamined;
of aof which an issue fact arisemay ; preliminaryeachupon

andand auditor,examination a shortensby competentreport
and the of thetrial, expensesfacilitates the lessons parties.

intended,wasthe statutewas include cases thatIt to such
which the canjuryan auditor questionsand not to submit to

the is,of courtand Theeasily try.intelligently opinion
aofthe reference suchthat the does not authorizestatute

that the reportas to an auditor, and, consequently,case this
as evidence.be submitted to the jurywas toincompetent

the defendantandaside,he setmust, therefore,The verdict
ais entitled to

New trial.

Fitz.vs.Brown

himself, in evidencein offeredprove propertyreplevin, toin orderplaintiff inThe
“ andfather soldplaintiff’s wife’sthestated thatdeposition in which it wasa

marriage. Held, that thesereplevied, herthe beforeconveyed” herto articles —
writing,.andin thatby an instrumentimply the transfer wasdid thatwords not

plaintiff’sprove title.competent to thewasthe evidence
belonging his wife attopersonal chattelsreplevin formay maintainA husband

joining in the suit.coverture, herthe withoutthe time of

of property.articlesReplevin, personalfor certain
defendant,theinin wasgoodsthe thethatPlea, property

issue thereon.and
oneofthein depositionevidenceofferedThe plaintiff

when thewasthat she presentwho deposedFitz,Hannah


