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the re­aloneon 194. sue formayHammond Parties He
631, Milnes;them. 3 vs. Co.covery of T. R. Milner

theb;Litt. Baron And351, Dig., Feme,Com. 3.)(E,&
ofin the thealso vests chattelsmarriage husband, personal

at of in thewife, which the time the weremarriage possession
ordetinueof a third heAnd, therefore, may bringperson.

action.his in thewithout wifethem, joiningforreplevin
1 1172;vs. Sid.Marshall,Bull. N. P. Powes50-53;

Mattaire; Selw. N. P. 280.501, vs.Bacon’s Ab. Bourn
564, recog­5 N. R.The case of vs. H.Gordon,Tucker

of actionthe for all causesnizes well doctrine thatsettled
shecoverture,in wife before thewhich were thecomplete

action,refers to choses inmust in the suit. Thisbe'joined
by suit,recoverabledebts,such as and other&c., property

alland in For debts duenot to chattels possession.personal
the athe wife the husband cannot maintainmarriage,before

inonlyas he has aher, qualified rightsuit without joining
life,into her andthem, by duringthemreducing possession

into her interest them. 3 R. Mil­disagree 627,cannot T.
Milnes; Wo,vs. 1 vs. TheRumseyM. S. George.ner &

raised,has the now as this suitquestioncase no bearing upon
in at the of therelates to chattels timepossessionpersonal

marriage.
on the verdict.Judgment

Johnson vs. Noble.

fact,the where both are refer-competent Judges, andare both of the lawReferees
them.red to

reservation, restriction,expresscontaininggeneral, nothe submission isWhere
conferred, agreeauthority parties presumed toareupon the theor limitation

matter, fact, the final and ultimateevery both law and which can affectthat of
authority, properreferees, their and is for theirthe is included indecision of

determination.
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case,In such the referees drynot bound according principlesare to decide to of
law, maybut according gooddecide equityto and conscience.

If, submission,under referees,an intendingunlimited respon-the wholeto assume
sibility law,determiningof referring court,the without the thesame to decide
differently would, law,from what pointthe court on a of nevertheless the award
will regarded conclusive,be as and and setauthorized will not be aside for that
cause.

referees,But if according law, law,the intending to decide to mistake the and
reference,expressrefer bythe same to the impliedly,court for revision an or by

stating specially upon acted,principles theythe have the awardwhich will be
aside;set authority law,not want againstfor of in the referees to decide but

for that isthe reason the notaward such as the referees intended to make.
referees,A of the law tosubmission of a case embraces a submission of the rules

necessarily beingof evidence —the same a branch of the law of the case.
applicationAnd an in the oferror those rules will not alone constitute a suffi-

settingcient anreason for award.aside
unrestricted, general,"Wherethe wassubmission and the award was arid silent a®

principles upon ; objectedto the it was andwhich founded it was that the award
law,against hearingwas and that the referees at andthe received considered

law,competent uponevidence not to bo received a trial a court of itin was held
conclusive, objectionsthat award was well authorized and and that thethe made

ground settingfurnished sufficient for itno aside.

theCase for one L.defendant, M.against debauching
ofthe and servant theJohnson, daughter plaintiff, per quod

amisit,servitium &c.
1,action was commenced May 1839,The and made re-

the termturnable at then next of the court ofSeptember
in at which ancounty, bycommon this term,pleas agree-

it was referred under aof the ofment rule courtparties,
thedecision of certain as referees. At hear-personsto the

ofthe saidreferees,the L. M. Johnsonbeforeing deposition
thewhich she testified to factwas read in in ofevidence,
bothto mademarry her,the defendant beforeofpromises
thatalso testified atthe She thealleged injury.and after

in ofshe the onefamilythe residedinjurytime of alleged
a that her at Waldron’s; during staydomesticasWaldron,

homehouse wasand her mother’s her ;she made considered
to theher mother,assistance plain-in the habit of affording

ofto andtime,from timemoney goinghertiff, by giving
labor aher fort-her by personalto her mother’s and assisting



288 ROCKINGHAM.

v.Johnson Noble.

moreat a as as once a and sometimestime, often year,night
thatcross-examination,onfurtherfrequently. testified,She

and had lived1838,was old July,she intwenty-four years
March,tonearlyat Waldron’s four 1838—theyears prior

of.injuryof the complainedperiod
and costsawardingreferees made a report, damagesThe

of thein favorof reference plaintiff.
of the to the court of commonthe pleas,On return report

set the themoved the court to same foraside,the defendant
viz.:reasons,following alleged

ad-the refereesaction,at the of saidBecause, hearing1.
ofof a ofevidence breach promiseand consideredmitted

M.marryto said L. Johnson.Noblesaid
andreferees admitted considered evidencesaidBecause2.

to said L. mademarry Johnson,of said Noble M.of promises
of to have been com-allegedthe isinjuryafter complained

mitted.
was in-law, erroneous,andsaid award against3. Because

was,said Johnson at the time said in-the L. M.asasmuch
committed,to have been the full ofis of agejury alleged

and was not a servant of the andtwenty-one years, plaintiff,
norwith was she under her care and con-her,residedid not

trol.
to court an ofcame this order the courtcase uponThis

same for the oftransferring the decisioncommon pleas,of
the motion.arising foregoingquestionsthe upon

whom was for the inEmery, defendant,Bartlett)(with
the aforesaid motion to set saidof aside ofreportsupport

2 Ld. 2 E. 166referees, ; ; Doug.cited 1032 4Raym. D.tif
45 5 ;s R. 260 5 East Burr. 1878; ;2 10John.; Ckitty'1515

R. vs.Adams 8 N. H.; 447; Adams,115 1 Wend. Rep.R.
;148 10 Ditto 348 8 Greenl. R. 119;6 Pick.82; ; 2 Ves.
R.17; 2 Verm. 575.Jr.

in offor the theHackett, plaintiff, support of thereport
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cited 3 10referees, Ditto368;Johns. 9 DittoRep. 212; 143;
Stark. Ev. 166.2 D. E.1308, and

Woods, J. objectionsThe made the andby defendant,
stated in arespecifically case, bythe not sustained the deci-

thesions of and the ofcourts, of thisEnglish courts coun-
try, and cannot therefore theprevail against report.

resolveThey themselves this—thatsubstantially into the
have not inreferees acted withconformity their authority,

toas,inasmuch the of theviewaccording defendant, they
towere bound decide the cause andupon legal competent

and theevidence, to strict rules of lawaccording ; whereas,
as it is not decided,have havealleged, they so but decided
the andmatter evidence insubmitted, dis-upon incompetent

of the law theand evidence which wasregard ; admitted of
of ofthe was tobreach promise marriage incompetent prove

inany fact issue the case before the refereesproperly upon ;
and laid showed,the before them that suchnoproofs relation
of and servant existed themaster between and herplaintiff

as would of ain lawdaughter, point give ofright action,
aand warrant in favor of thefinding plaintiff.
the to be inrelied trueAssuming positions upon point of

is,that that notfact; assuming evidence admissible aupon
law was laid before the andreferees,trial at that theupon

facts their decision was to strictaccordingnotproved prin-
of we all oflaw; nevertheless, are theciples opinion that

the decision well and that thoseauthorized,was circumstan-
ces for thegroundfurnish no asidesetting report.

It is the fundamental andunquestionably among es-well
rules subjecttablished the of thatarbitrament, theupon ac-

oftion the referees must to theconform submission. Their
indeed,whole whether the submission beauthority, under a

otherwise,of orrule court from the theact ofsprings parties
in the submission as a and; and,making necessary legitimate

ofexercise inany aconsequence, by them,power making

von. xin. 37
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with the of thedecision, conformitynot in intention parties
indicated in the is unauthorized.submission, whollyas

ahand,the it has been familiarAnd, longon other prac-
subjects of to tri-having difference,for establishtice, parties

own for the theirchoice,of their determination ofbunals
in orcourt otherwise : and thecontroversies, judg-pending

those made within of thetribunals, fairlyof thements scope
have been andconferred, long sanctionedauthority regarded,

toin of law and equity,courts eachby accordingenforced
ofand mode as the re-authority legitimateits proceeding,

well authorizedof andby law, bindingproceedingssults
the parties.upon

that in no of viewis,certain it can suchpoint agree-And
be as sound incon-regardedments against policy, being—as

toor detrimental those who choose to resort them,venient to
and there would seem to be no reasonothers;or to why

and the awards infairlysuch made ofagreements pursuance
should not be sustained. Inthem, fact, the of thepolicy

in ofdecidedlylaw is most favor settlements by arbitrators,
should beand their awards sustained whenever it can be

with the rules ofconsistentlydone law. itAnd seems accord-
that itsettled,be well isto for toingly competent parties

matters in difference,their as wellsubmit in relation to the
as the to the decision offact,law or andarbitrators referees,

to theirbybind themselves judgments thereon.
it is a necessary result,And from the to submitpower gen-

have alsothat the anderally, they topower limit theright
and itsauthority conferred, in suchexercise, manner as may

deemed If, noexpedient. however, reservation isbe made
the of submission,in the areagreement toparties presumed

consideration,that ofevery both law andagree whichfact,
finalcan affect the and ultimate decision of cause,the in-is

in thecluded of theauthority referees, and is matter proper
their determination.for 677,2 sec.Story's 1454; KleineEq.

2 Gall.Catara, 61;vs. Walker vs. 8Sanborn, Greenl. 288.
a general submission,Under which Iby meantherefore —
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or limitationa submission no reservationcontaining express
the fact arethe law and sub-authority conferred —bothupon

of or referees,mitted to the the forjudgment arbitrators,
wellit istheir consideration and decision. And very settled,
thethat in such case arbitrators are not restricted by submis-

decide butlaw,sion to to strict of theiraccording principles
will be thedecision in withconformity submission, although

it be made in of the and thereto.law,disregard contrary
“notare bound decide mere ofThey to dryupon principles

andlaw,” but decide ofmay equityupon principles good
“conscience, and make their award ex et bono."may aequo

The andbroad, reasonable, well settled doctrine toseems
anbe, if, unqualifiedthat under or unrestricted submission,

the toreferees, assume the whole ofintending responsibility
the anddetermining not to it tolaw, court,refer the decide

differently from what the on ofwould,court a thepoint law,
award will be asregarded authorized and andconclusive,
will not be set aside. But if the to de­referees, intending
cide toaccording mistakelaw, the and refer thelaw, same
to the court for aneitherrevision, reference, orby express
by stating thespecially which haveuponprinciples they
acted, which raises a of intention so topresumption refer,
the willaward be aside,set not for want of in theauthority

toarbitrators decide ifagainst law, justdeem itthey and
equitable so to but fordecide, the reason that in such case it
is that award is notthe such as theapparent referees intend­

toed make. areThese inprinciples fully recognized Kleine
vs. 2Catara, G­all. R. 61; Greenough vs. 4 N.Rolfe, H. R.
357, ;and cases there cited and in 2also Story's Eq. 677-8.

The of toreferees decidepower conclusively both the law
whenand both are in thefact, included submission, is also

and the is intrue stated therecognized, principle clearly case
of vs. 6Jones Boston Mill Pick. 148.Corporation, It is

“said, take one tothere We be very clear, whichprinciple
itis, that when themanifestly submission thatappears by

the intended to leave the whole andlawparties matter, fact,
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isto of the awardreferees,the decision the arbitrators or
the un-conclusive, law,should have mistakenalthough they

to thequestionaward itself refers such considerationless the
of the court.”

intheNewell,in vs. 10 doctrineBigelow 348,And Pick.
issubjectto the under laid downreference consideration

it is an thatrule,But well ifequallythus: —“ settled parties,
considerown do themjudges,who select their authorize to

theon ofquestionsand decide all of law the hearingarising
theirin more submitor, terms,matter; general respective

andfact,of law andconsiderationsrights, depending upon
award is conclusivedecide suchaccordingly,the referees

court,law the the re-as well of the as of the andfact; upon
notan will whether the refereesenquireof such award,turn

ofcorrectlyauthorized have decided uponthus principles
taken,of course to be with the ob-law or not. This rule is

a wherevious of case the referees have referredexception
of law to the courts.”.questions

issame doctrine and main­general fully recognizedThe
8Thorndike,tained in Smith vs. vs.119;Greenl. Walker

in vs.so, also,Ditto Haseltine 3 Vt.Smith,Sanborn, 288;
11R. 535; Downer,Downer vs. Ditto Bliss vs. Rol­371;

lins, 6 Ditto 529.
was holden thesimilar doctrine Court ofby King’sA

in the case of vs. 1Bench in Bouttilier D. &England, Thick,
was a bill of andR. The action upon exchange,366.

ato The court said the iswas referred barrister. arbitrator
ofto state the his decision.groundsnot bound When mat­

and are referred to an arbitrator,of law fact isters his award
he is toas his welaw,final and conclusive. If silent cannot

beinterfere, though wrong.he
is inrecognizedsame PayneThe vs.principle Massey,

So,9 B. Moore’s 666. in vs.also,J. Rep. Sy­Cramp
1 R.mons, ; C., 7 J. B. Moore whereBing. 104­ (S. 434,)

law noof andalone,matter matter of was to afact, referred
it thewas decided thatbarrister, court would not asideset
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that it wasan award on the ground contrarymade himby
of award.to the on the face thenotlaw, illegality appearing

matters of dif­allWestmore, 357,In vs. 13 EastChase
a barrister, andference between the were referred toparties

madea to which wasaward,motion was made set aside the
of on the of alaw,as well matters of fact as groundupon

of law the ofmistake in referee. Theby questionpoint
did not the face of the awardlaw, however, ;appear upon

of theas to the andthe was silent principlesreport grounds
was inremarking,motion refused the court;decision. The

could be laid down thesubstance, that no certain rule upon
in law and fact hav­case,but that in that the meritsubject;

theboth,to decidebeen referred to aing person competent
it could bethe unless shownaward,would notcourt open
his theand thatnotoriously justice, duty,to be againstso
ofthe the arbitrator ;infer misconduct oncourt might part

face ofof law arises thewhere question uponand that the
take of it.noticeaward, then the court must necessarilythe

of courts havethat the the Englishtake it opinionsWe
which cases inof were whichin the cases mostcited,not

to of the bar,were referred members gonethe matters upon
sothe arbitrators were barristers, exceptingthe thatground

lead to thatthe conclusionmightfar that circumstanceas
law to Weto submit the theirintended decision.the parties

to been intendedtake the fact that it was found haveit, that
at theto the decision of the liesreferees,to refer the law

of in those cases.the decisionsfoundation
it19, decided,R. isHunnewell,Patten vs. 8 Greenl.In
of anrejection award,is no for thethat it sufficient ground

the unlessreferees,was bythat receivedtestimonyimproper
caseto at time of its In thatobjectedit be the reception.

was re-the statement of the not under oath,verbal plaintiff,
of or ofceived in of a material his causeclaim,proof part

action sued and it was decided that fur-itsfor; reception
no notaward,nished of to the the evidenceground exception

ofbeen to at the Thattime itshaving reception.excepted
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at thewas madeobjectionon that nothe groundcase turned
was and leaves theoffered, question openthe evidencetime

settingit have furnished sufficient forgroundwhether would
itsthe ofit had been at timeaside the if toaward, excepted

reception.
inthe court136,Wheelock,in vs. 10 Pick.But Fuller

con­the the trueByremarked: —“judgmentpronouncing
toaward, think the intendedof this we questionstruction

awasto the whether Whitecourt, was, compe­be submitted
notto the rules ofwitness, according evidence;tent legal

he could be admitted under the extraordinarywhether pow­
to hisarbitrators,ers in referees as without regardvested the

ref­there is noWe think doubt that thelegal competency.
witness,the of antestimonyerees receive incompetentmight

of it.”justiceif in their the the case requiredjudgment
it was1 161,vs. Dallas’In Leiper,Hollingsworth Rep.

of refer­not a valid athat it is todecided, exception report
inthe a witness interestedheard ofees, they testimonythat

remark :the in theircourt,cause. The delivering opinion,
hear,mayto the of evidence which the referees“As kind
kindthere and must in thisbe,has beenalways necessarily

of a latitude. aretribunal, Thevery great parties permitted
andstories,to relate own confront each the wit­their other;

nesses are even without an unless theheard, oath, contrary
and arerequireis or the referees it. Books papersstipulated

tothem,and examined without theirby regardinspected
a law.”would be evidence'in court ofsuchasbeing strictly

it isBellows, 79, decided,In vs. 8 Verm. R.Learned
that a of thewhere case is referred itby agreement parties,

no thatforms for aside the the refereesground setting report,
admitted or irrelevant if it had noillegal testimony, tendency

andto mislead their so far as the court did notminds, learn,
mislead them. Mr. in theRedfield,Justice pronouncing

of the iscourt, remarked, “It notjudgment very pertinently
be a that in the case ofmoment,to tolerated for ref­every

in which iscourt, reallyerence the the casecounty taking
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from the court it a ofand before tribunal theputting parties’
selection, court on the of the sit toshall,the return report,

and howtheir whole determineadjudge justproceedings,
much of the was relevant, and wastestimony how much

and if of the tonot; did not conformany part proceedings
the of law thestrictest rules on totrials that the causejury,
must be recommitted. would establish endlessThis literally
litigation.”

In vs.Perryman 769,9Staggall, Bing. Scott,M.(3 &
93, S. the asidecourt refused to set the a bar­award ofC.,)
rister on a motion for that made on the thatpurpose, ground
he anhad admitted witness. in thatincompetent It was

“case Tiudal,said whenby J., that,C. the parties appoint
arbitrator,a him lawlawyer their ofthey theappoint judge

well as of beenfact,as the and that it has the constant prac­
tice refuse on the of theto meritsany appeal decision.” That
case to callwould seem the as asupon court, anystrongly

to in the ofother, interfere the for thejudgment referees,
; for it beencause must have to theassigned known, both

the witness and theoffering referee,to that the wit­party
ness was that very question beenincompetent; having just

the then recent case ofin vs.settled, Perryman Staggall
in 8 R.and Straight, reported 369; and,Bing. moreover,

taken at thewas before theobjection hearingthe arbitrator.
deducible from thedoctrine, cases thatcited, is,The plain

law of a toof the case referees,a submission is to be con-
ain it ofas submission the rules of evi-embracingsidered

the decision of the referees is asdence and that conclusive;
as inthereto, relation to other ofanyin relation lawmatter

it is aAnd reasonable doctrine.or fact submitted. No rea-
the ofrules evidence should notwhyson occurs to beus,

the of thewithinbeingas submissionregarded purview
whichis would induce the toseen,but reason courtstrong
and thesubmission, byconstrue the conferred asit,power

when it not otherwiserules,those is expresslyembracing
aof the ofquestion admissibilityThe witness,stipulated.
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istestimony,the or ofrelevancy purelyor of competency
admissibilitya law. the law thegoverningof Andquestion

evidence, of theis anecessarilyand ofcompetency portion
submitted,the law of the islaw of the and when casecase;

asubmitted asit considered as beingmust benecessarily
branch of the law.

an error in theview,would result this that appli-It from
a valid rea-alonecation of those rules would not constitute

ondoctrinefor aside an award. a differentson Andsetting
intolerable. Ifthis would in its besubject whollyoperation
and rejudged,award of were be overhauledreferees toevery

witness, orhave listened to an interestedtheybecause may
varietyfor of the greatbecause evidence some one or more

inor inadmissiblecauses,of deemedexisting incompetent
tribunals, them, surelyshould be laid beforeordinarythe legal

would a unknown as the re-justice be thing whollyspeedy
action of and the law’ssult of the these domestic tribunals ;

become than ever a ofsubjectwould moredelay complaint.
to the of refe-chosen dutiesOrdinarily, dischargepersons

are not selected with reference to the extent ofrees their
but with reference to their sound andlearning, discrim-legal

in toinating judgment regard and andright justice, their
of character.general probity

in such in thetribunals,Errors of the strictapplication
of ifevidence, such strictnessrules were mustrequired,legal
be and inevitable.frequent And in thatnecessarily accuracy

be so little to bewould it isregard that unreason-expected,
that itable to is oreither expected designed bysuppose par-

who tosubmit,ties such limitplace any their actionupon
to thatwithout and itexpress provision effect; results,an as

that noa fair such restriction is intendedpresumption, when
isnone expressed.

the authorities, then, we thinkUpon the doctrine is clear,
that a andunder general unlimited submission, the andfair

of thejudgment referees isimpartial conclusive, both upon
the facts oflaw and the the matters submitted and decided,
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case the no limit uponin referees themselves have placed
Andof the the submission.bythe exercise conferredpower

areevidence,case as well ofrules, weightin such the as the
within theirmatters wholly power.

the of theAnd it is immaterial whether judgmentwholly
legalbe based on or Thereferees legal equitable principles.

of caseequitable equallyand considerations the are within
theof and in neither whencase,the theirscope authority ;

duty,of is orthe referees is it thejudgment fairly exercised,
within the of the and aside theto interfere setprovince court,
report.

the case under the wasIn submissionconsideration, gene-
ral modeand as to theconferred,unrestricted the andpower
of the of as to theexercise that isThepower. report silent

of and of theand the decision no aidgrounds ;principles
ofis asked the in thecourt either determinationby report,

law terms,the or facts of the case either in or by; express
The have exercised the confer-refereesimplication. power

them, as in the determinationupon rightfully they might,red
of both lawthe and the facts of the withoutcase, aid,such

it falls not the of ofand within exercise the authorityproper
court to set or inaside,the other disturb theany way report

under such circumstances.made
What have been the of as tothis court themight opinion

of the evidence of ofadmissibility the forpromise marriage,
connected with the aany trial atpurpose action, upon law,

the of Mead,Gillet vs.authority 7 Wend. 193­upon Rep. ;
what have been ofmightor the thisopinion court theupon

of the facts detailedsufficiency in the ofdeposition Lucy
as ofevidence theJohnson,M. existence of the relation of

and at themaster servant time of the alleged trespass, upon
the of vs.Miller 1authority Wend. R. 447­Thompson, ;

vs. 10 R.Nickleson Johns. andStryker, 115, Martin vs.
9 Johns. R. arePayne, 387; questions immaterialwholly

to the decision of this causse. isIt sufficient that the parties
clothed the referees with to decideauthority those questions

vol. xiii. 38
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have exercisedown and thatviews, theyto theiraccording
in theor difference ofcoincidencethat Apower. opinion

affect result.cannot thequestions,two thosetribunals, upon
ofthe motioncourt, therefore, is,of the thatThe opinion

there must bemust be and thatdenied,the defendant
on the report.Judgment

&Barker & vs. Hall Trustee.a.

portionproperty, paymentthe of a ofmortgage by a debtor all his to secureA of
for,debts, assignmentleaving unprovided is an within the mean-his others not

“5, 1834, equalaning July entitled act for the distribution ofof the statute of
property assigned the benefit offor creditors.”

goods mortgaged,continuing possession .the nor even a sale aNeither the of of
them,portion mortgage by mortgager,the the theof after the execution of with

fraud,mortgagee, renderingis evidence ofassent of the conclusive the mort-
is, most, fraud,creditors; properbut atgage againstvoid as evidence of beto
jury.submitted the of theto consideration

mortgage property,a a allreceived of debtor of his aA creditor to secure debt
him, pennitted possession propertyand him to retaindue to of the after the ex-

mortgage ; mortgager portionthe and the a property,ecution of sold of the
mortgagee, applied proceeds benefit,the assent of the and the hiswith to and

property possession mortgagee. Hdd,remainder of the came to the of thethe —
assignmentmortgage meaningwas an within thethat the not of the act above

to, valid, mortgageereferred and that the same was and that the was not liable
mortgager.as the trustee of the

Foreign wasAttachment. The case submitted theupon
of the trustee.disclosure

TheWoods, questionsJ. submitted for our decision in
trustee,this arise the disclosure of thecase, and theupon

facts which willarise, inupon they sufficiently theappear
opinion.

trustee disclosed, that,The to the commencement ofprior
theaction,this defendant was indebted to andprincipal him,


