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have exercisedown and thatviews, theyto theiraccording
in theor difference ofcoincidencethat Apower. opinion

affect result.cannot thequestions,two thosetribunals, upon
ofthe motioncourt, therefore, is,of the thatThe opinion

there must bemust be and thatdenied,the defendant
on the report.Judgment

&Barker & vs. Hall Trustee.a.

portionproperty, paymentthe of a ofmortgage by a debtor all his to secureA of
for,debts, assignmentleaving unprovided is an within the mean-his others not

“5, 1834, equalaning July entitled act for the distribution ofof the statute of
property assigned the benefit offor creditors.”

goods mortgaged,continuing possession .the nor even a sale aNeither the of of
them,portion mortgage by mortgager,the the theof after the execution of with

fraud,mortgagee, renderingis evidence ofassent of the conclusive the mort-
is, most, fraud,creditors; properbut atgage againstvoid as evidence of beto
jury.submitted the of theto consideration

mortgage property,a a allreceived of debtor of his aA creditor to secure debt
him, pennitted possession propertyand him to retaindue to of the after the ex-

mortgage ; mortgager portionthe and the a property,ecution of sold of the
mortgagee, applied proceeds benefit,the assent of the and the hiswith to and

property possession mortgagee. Hdd,remainder of the came to the of thethe —
assignmentmortgage meaningwas an within thethat the not of the act above

to, valid, mortgageereferred and that the same was and that the was not liable
mortgager.as the trustee of the

Foreign wasAttachment. The case submitted theupon
of the trustee.disclosure

TheWoods, questionsJ. submitted for our decision in
trustee,this arise the disclosure of thecase, and theupon

facts which willarise, inupon they sufficiently theappear
opinion.

trustee disclosed, that,The to the commencement ofprior
theaction,this defendant was indebted to andprincipal him,
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toalso Joshua and andTimothy Hall,H. Hall divers other
30,creditors that on; 1839,October the defendantprincipal

said Joshua H. and Hall toTimothy assume theprocured
and of her liabilities topayment discharge sundry specified

creditors, to whom also were liablethey orjointly severally,
either as her endorsers or sureties. For the amount of the
sums thus tocontracted be and inpaid by them, payment
and of her todischarge indebtedness andthem, to each of
them she executed to them her promissory note, which was

themby endorsed to the andtrustee, thethereupon principal
defendant executed to the trustee a of all themortgage goods

inthen the store inherby tooccupied Portsmouth, secure
the of said note, withtogether the sum ofpayment her in-
debtedness to the thetrustee. ofUpon assignment said

to the trustee,note he withagreed said J. H. and T. Hall
theto of said afterapply goods,proceeds the debtpaying

due to himself, to the andpayment discharge, first, of said
debts which said andJ. H. T. Hall had agreed to forpay
the and then to thedefendant, ofprincipal payment the sum
of the ofindebtedness the defendant toprincipal said J. H.
and wasHall,T. which discharged theupon of thegiving

note to them.aforesaid It further theappeared by disclos-
that the embracedure, allmortgage the ofproperty the prin-

defendant,cipal excepting possibly some small debts due to
and that the after theher; property, execution of the mort-
remained in the of thegage, possession andmortgager, a por-

tion of the was soldsame withby her, the assent of the
and themortgagee, proceeds applied agreeably to the stipu-

enteredlations of the contract into between the mortgagee
andand said J. II. T. Hall. Prior to the commencement of

ofsuit a thethis cameproperty into theportion possession
of the these facts theplaintiff. Upon plaintiff contended,
that, for the reasons which will sufficiently inappear the

the defendant is aschargeable trustee.opinion,
is,L The first reliedground that theupon wasmortgage

in fact amerely general assignment, and, as camesuch, within
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(he “an actof entitledstate,the statute of thisoperation
benefitthe for thefor ofequal assigneddistribution property

creditors,” 5,of H.passed July 1834, Laws, 145)page(N.
“ madethe section of which no assignmentfirst thatprovides,

histhefor benefit of creditors of debtor so assigningany
shall be valid in the same shalllaw, provideproperty, except

estate,an of all orfor distribution mixedequal real, personal
makingthe several of orcreditors the personsamong person

re-theirtoaccordinginassignment, equalsuch proportion,
actsaidthe section ofbyclaims.” And secondspective

“ haveit that no be andvalid,is shallassignmentprovided,
theuntil or sucheffect, person making assignmentpersons

as-oath andhave made he hasshall thatpreviously placed
toand the intention of his was,true assignment placesigned,

de-of everyin the hands his all his ofassignees, property
into theirbe divided creditorsexcept, &c.,scription, among

contended,to their it isdemands.” Andrespectiveproportion
inasmuch as the is made inthat, mortgage not accordance
the ofrequirementswith of said the samethe provisions act,

is for that reason invalid.wholly
was in case ofdecided, the theIt Meredith Manufactur­

vs. andSmith Trustee, N. H.ing Company 347,)(8 Rep.
of anythat an ofassignment hisparticular portion property

for ofdebtor,a the some is notby debt,payment particular
“the of theby statute referred to.prohibited provisions Such

a Mr. Chiefsays Justice in deliv­prohibition,” Richardson,
“the of thejudgment court, would be soering absurd, long

creditor or arecreditors asanyas permitted, they are ourby
to attach thelaws, of the andproperty debtor, thus itapply

the of their without thedebts,to ofpayment consent the
debtor.”

in Low vs.And and Trustee, N. H.Wyman Rep.(8 536,)
‘it thatheld,was the a allby ofdebtor hispledge property,

the offor a is not anpayment debt,particular assignment
thewithin intent and ofmeaning the statute to which we

referred.have
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a orof part,athat pledgeif it be thus heldAnd properly,
ofthe securityforof a debtor’sof the whole property,even
todifficultbeit wouldwe thinka valid,isdebt,particular

in sucha mortgagewhyreasona sound and sufficientassign
valid.not equallycase should be

or sound-the proprietyno to questionAnd we see reason
we haveto whichsubjectthisofness the decisions upon

referred.
a5, 1834, practiceact of JulyPrior the of theto passage

ju­asanctionedextent, bya considerabletoprevailed very
5 N. HRichardson, .Rep.vs.decision,dicial al.(Haven &

circum­failingbe inhimself toin a foundcase debtor113,)
a assignmentto be generalwhatto makestances, purported

creditorsof hisfor the benefitto of all histrustees, property,
andto the assignmentwho would become partiesgenerally,

whomin that waydebtorassent to its and theterms, preferred
as­to theconditionsandhe and such termswould, annexed
tocreditors were obligedand theas hesignment pleased,

theas debtorassignedtake such an in theinterest property
anddetermine, thereuponto hismight, according pleasure,

failed refusedif oror, theywhole claims ;to theirdischarge
tookin such case theyto the assignment,to become parties

far theand so aswere,the assigned,no share in property
was aremediless. Thisconcerned, entirelywasproperty

inand fraud manywhich injusticeunder greatproceeding
oftheto be by preferencewere found practiced,instances

and to theof remedyand concealmentfriends, the property;
allwas5, 1834, rendering gen­the act of Julyevil, passed,

allnot embracingorgivingassignments, preferences,eral
to of theof thedebtor,the agreeably importthe property

void. And the design'andwhollyassignment, inoperative
void thatthan to make classof statute no fartherthe goes

was to affect other classesof It notassignments. designed
not with suchanywhich wereof conveyances, accompanied

of theassignmentsas were found to attend generalmischiefs
itthatreasonablycannot beclass mentioned. It supposed,
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was intended to case,operate the of thebeyond necessity
or to extend farther than to a evilfurnish for theremedy
which was found to exist. was not itsIt to do awaypurpose
with all whatsoever vol-preferences theamong creditors, by

act of their debtors. auntary So in the lawgreat change
as notthat, could have been nocontemplated. There was
call for and it would beit, wholly inconsistent with the pol-

of our allicy laws, and with and under them.usage practice
that would beAnd, indeed, unreasonable.extremely legisla-

tion, which would defeat all voluntarytheconveyances by
of the debtor,act for the ofhaving objecttheir fair security

a anddebt, thereby while theparticular preference, atgiving
same time it authorized the himselfcreditor to obtain secu-

andrity force of onpreference compulsorily, by attachment
legal process.

It is further urged,2. that the was fraudulentmortgage
and void, as the of thecreditorsagainst for themortgager,
reason that the of waspossession the retained thegoods by

after the execution of the andmortgager that themortgage,
sale of ofmade some themortgager with theportion goods,

assent of the mortgagee.
aside from statuteBut, of theprovisions, possession prop-

theerty by is notmortgaged essential to the va-mortgagee
of thelidity This was inmortgage. decided the casepoint

of Low,Haven vs. N. H. and the same doc-(2 Rep. 13,)
trine is in Ash vs. do.recognized HoitandSavage, (5 545,)

do.vs. 285 decisionsRemick, the in vs.Haven(11 ;)and
vs.Low, and Ash were made before the ofSavage, passage

forthe statute the of. ofproviding registration mortgages
property.personal

hadBut, if the law been held tootherwise, theprior pas-
nowof said there could be nostatute, still, doubt, sincesage

of the act of for the22, 1832,the Junepassage providing
of that themortgages,such mort-possession byregistration

not to the of a isis essential whichvalidity mortgagegagee
the fairBy intendment of the therecorded. statute, regis-
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been regardedtration of havemust, law,in such a state the
vs.as a substitution for the ofdelivery possession. Shurtleff
33.Williams, 16 Pick.Willard, Pick. Bullock vs.19 202­;

Prior to said theact, continuing possessionthe ofpassage
evi-the in or conclusivelaw,of was not a fraudmortgager

most,dence underfraud, circumstances,of but was at some
fact establish-evidence of fraud. was not a conclusivelyIt

also,the fraud. before See,vs. cited.ing Savage,Ash
vs. before referred to.Remick,Hoit

In where the statute the transferMassachusetts, regulating
of is insimilar itspersonal by mortgage provisionsproperty

“to that in force in this has been decided that whetherstate, it
the continue be holden under the mort-goods tomortgaged

or become the of thegage, absolutely mortgagee,property
the of bethe can at most but evidencepossession mortgager
of fraud.” cited.Willard,vs. beforeShurtleff

onAnd the other branch of this second we areexception,
theof that the mere fact that theopinion mademortgager

of asale of the after itsgoods mortgaged,portion execution,
the ofwith assent the and themortgagee, applied proceeds

to the terms ofagreeably the agreement entered into between
andthe J. H. andmortgagee Hall,T. can, at most, be re-

as ofevidence togarded fraud, be submitted toproper a jury,
not as a factbut conclusively theestablishing existence of

in offraud, the transfer the to theproperty mortgagee.
3. It is further contended, that the ismortgage invalid,

reason that itfor the was made to asecure debt different
that described in thefrom How themortgage. law bemay
a ofstate facts such as is itupon assumed, is not now ne-

to orcessary enquire decide. No such fact inexists this case.
forThe claims of whichsecurity the wasmortgage given

fact,in as theappears by disclosure, were the account of the
against themortgagee and themortgager, promissory note

executed theby to J. H. andmortgager T. Hall, which was
them endorsed and transferred aby upon good consideration

to the on Octobermortgagee, as30, 1839, before stated.
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thoseAnd are the claims described in conditionthe of said
to the amortgage, according theof dis-copy forming part

tp.of theclosure trustee. The then, was givenmortgage,
secure what itprecisely to andpurported secure, precisely,
what it was todesigned secure.

lastThe to the of theexception validity not,ismortgage
therefore, warranted the facts contained in theby disclosure.

the we noseewhole, ground which theUpon mort-upon
be becan holden togage or trusteeinvalid, the be found

hisupon disclosure.chargeable
The ofjudgment the court, that thetherefore, is, trustee

be discharged.must

forOdell, the plaintiff.

Bartlett for the trustee.fy Emery,

Wiggin & a. vs. Exeter.

Highways in properly selectmen,this bystate can be laid out or the court of com-
pleas, only upon applicationmon in writing purpose.for that

highwaysAnd must conformitybe laid in prayer petition.out with the of the
The rule appliedof construction estate,,in the case conveyanceof deeds of of real

determining termini,a restricted,line givenbetween not otherwise limited or
excepting by given course,a straight line,to be a applicableis not in the case

petition highway.of a for a

petition a highway,A for giving the termini way,of the fixing anywithout inter-
hounds, pursuanceinmediate court,theof rule of this necessarilyis not pe-a

waya upon termini,tition for a straight line between those but is to be constru-
leavinged it inas the ofdiscretion the commissioners to determine its interme-

diate course.


