298 ROCKINGHAM.

Johnson v. Noble.

according to their own views, and that they have exercised
that power. A coincidence or difference of opinion in the
two tribunals, upon those questions, cannot affect the result.
The opinion of the court, therefore, is, that the motion of
the defendant must be denied, and that there must be
Judgment on the report.

Barker & a. vs. Harr & Trustee.

A mortgage by a debtor of all his property, to secure the payment of a portion of
his debts, leaving others unprovided for, is not an assignment within the mean-
ing of the statute of July 5, 1834, entitled “ an act for the equal distribution of
property assigned for the benefit of creditors,”

Neither the continuing possession of .the goods mortgaged, nor even a sale of a
portion of them, after the execution of the mortgage by the mortgager, with the
assent of the mortgagee, is conclusive evidence of fraud, rendering the mort-
gage void as against creditors; but is, at most, evidence of fraud, proper to be
submitted to the consideration of the jury.

" A credifor received a mortgage of a debtor of all his property, to secure a debt
due to him, and permitted him to retain possession of the property after the ex-
ecution of the mortgage ; and the mortgager sold a portion of the property,
with the assent of the mortgagee, and applied the proceeds to his benefit, and
the remainder of the property came to the possession of the mortgagee.—Held,
that the mortgage was not an assignment within the meaning of the act above
referred to, and that the same was valid, and that the mortgagee was not liable
as the trustee of the mortgager.

Forerex ArracmEment. The case was submitted upon the
disclosure of the trustee.

Woobs, J. The questions submitted for our decision in
this case, arise upon the disclosure of the trustee, and the
facts upon which they arise, will sufficiently appear in the
opinion.

The trustee disclosed, that, prior to the commencement of
this action, the principal defendant was indebted to him, and
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also to Joshua H. Hall and Timothy Hall, and divers other
creditors ; that on October 30, 1839, the principal defendant
procured said Joshua H. and Timothy Hall to assume the
payment and discharge of her liabilities to sundry specified
creditors, to whom they also were liable jointly or severally,
either as her endorsers or sureties. For the amount of the
sums thus contracted to be paid by them, and in payment
and discharge of her indebtedness to them, and to each of
them she executed to them her promissory note, which was
by them endorsed to the trustee, and thereupon the principal
defendant executed to the trustee a mortgage of all the goods
then in the store occupied by her in Portsmouth, to secure
the payment of said note, together with the sum of her in-
debtedness to the trustee. Upon the assignment of said
note to the trustee, he agreed with said J. H. and T. Hall
to apply the proceeds of said goods, after paying the debt
due to himself, to the payment and discharge, first, of said
debts which said J. H. and T. Hall had agreed to pay for
the principal defendant, and then to the payment of the sum
of the indebtedness of the principal defendant to said J. H.
and 'T'. Hall, which was discharged upon the giving of the
aforesaid note to them. It further appeared by the disclos-
ure, that the mortgage embraced all the property of the prin-
cipal defendant, excépting possibly some small debts due to
her ; and that the property, after the execution of the mort-
gage, remained in the possession of the mortgager, and a por-
tion of the same was sold by her, with the assent of the
mortgagee, and the proceeds applied agreeably to the stipu-
lations of the contract entered into between the mortgagee
and said J. H. and T. Hall. Prior to the commencement of
this suit a portion of the property came into the possession
of the plaintiff. Upon these facts the plaintiff contended,
that, for the reasons which will sufficiently appear in the
opinion, the defendant is chargeable as trustee.

1. The first ground relied upon is, that the mortgage was
in fact merely a general assignment, and, as such, came within
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the operation of the statute of this state, entitled “an act
for the equal distribution of property assigned for the benefit
of creditors,” passed July 5, 1834, (N. H. Laws, page 145)
the first section of which provides, that ¢ no assignment made
for the benefit of creditors of any debtor so assigning his
property, shall be valid in law, except the same shall provide
for an equal distribution of all real, mixed or personal estate,
among the several creditors of the person or persons making
such assignment, in equal proportion, according to their re-
spective claims.” And by the second section of said act
it is provided, that “no assignment shall be valid, and have
effect, until the person or persons making such assignment
shall have previously made oath that he has placed and as-
signed, and the true intention of bis assignment was, to place
in the hands of his assignees, all his property of every de-
seription, except, &ec., to be divided among their creditors in
proportion to their respective demands.” And it is contended,
that, inasmuch as the morigage is not made in accordance
with the requirements of the provisions of said act, the same
is for that reason wholly invalid.

It was decided, in the case of the Meredith Manufactur-
ing Company vs. Smith and Trustee, (8 N. H. Rep. 347,)
that an assignment of any particular portion of his property
by a debtor, for the payment of some particular debt, is not
prohibited by the provisions of the statute referred to. ¢ Such
a prohibition,”” says Mr. Chief Justice Richardson, in deliv-
ering the judgment of the court, “ would be absurd, so long
as any creditor or creditors are permitted, as they are by our
laws, to attach the property of the debtor, and thus apply it
to the payment of their debts, without the consent of the
debtor.” .

And in Low vs. Wyman and Trustee, (8 N. H. Rep. 536,)
it was held, that the pledge' by a debtor of all his property,
for the payment of a particular debt, is not an assignment
within the intent and rmeaning of the statute to which we
have referred.
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And if it be thus held properly, that a pledge of a part, or
even of the whole of a debtor’s property, for the security of
a particular debt, is valid, we think it would be difficult to
assign a sound and sufficient reason why a mortgage in such
case should not be equally valid.

And we see no reason to question the propriety or sound-
ness of the decisions upon this subject to which we have
relerred. .

Prior to the passage of the act of July 5, 1834, a practice
prevailed to a very considerable extent, sanctioned by a ju-
dicial decision, (Haven & al. vs. Richardson, 5 N. H .Rep.
113,) in case a debtor found himself to be in failing circum-
stances, to make what purported to be a general assignment
to trustecs, of all his property, for the benefit of his creditors
generally, who would become parties to the assignment and
assent to its terms, and the debtor preferred in that way whom
he would, and annexed such terms and conditions to the as-
signment as he pleased, and the creditors were obliged to
take such an interest in the property assigned as the debtor
might, according to his pleasure, determine, and thereupon
to discharge their whole claims ; or, if they failed or refused
to become parties to the assignment, in such case they took
no share in the property assigned, and were, so far as the
property was concerned, entirely remediless. This was a
proceeding under which great injustice and fraud in many
instances were found to be practiced, by the preference of
friends, and the concealment of property; and to remedy the
evil, the act of July 5, 1834, was passed, rendering all gen-
eral assignments, giving preferences, or not embracing all
the property of the debtor, agreeably to the import of the
assignment, wholly inoperative and void. And the design’
of the statute goes no farther than to make void that class
of assignments. It was not designed to affect other classes
of conveyances, which were not accompanied with any such
mischiefs as were found to attend general assignments of the
class mentioned. 1t cannot be reasonably supposed, that it
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was intended to operate beyond the necessity of the case,
or to extend farther than to furnish a remedy for the evil
which was found to exist. It was not its purpose to do away
with all preferences whatsoever among creditors, by the vol-
untary act of their debtors. So great a change in the law
as that, could not have been contemplated. 'There was no
call for it, and it would be wholly inconsistent with the pol-
icy of our laws, and with all usage and practice under them.
And, indeed, that would be extremely unreasonable legisla-
tion, which would defeat all conveyances by the voluntary
act of the debtor, having for their object the fair security of
a particular debt, and thereby giving preference, while at the
same time it authorized the creditor himself to obtain secu-
rity and preference compulsorily, by force of attachment on
legal process.

2. It is further urged, that the mortgage was fraudulent
and void, as against the creditors of the mortgager, for the
reason that the possession of the goods was retained by the
mortgager after the execution of the mortgage, and that the
mortgager made sale of some portion of the goods, with the
assent of the mortgagee.

But, aside from statute provisions, possession of the prop-
erty mortgaged by the mortgagee is not essential to the va-
lidity of the mortgage. This point was decided in the case
of Haven vs. Low, (2 N. H. Rep. 13,) and the same doc-
trine is recognized in Ask vs. Savage, (5 do. 545,) and Hoist
vs. Remick, (11 do. 285 ;) and the decisions in Hawen vs.
Low, and Ash vs. Savage, were made before the passage of
the statute providing for the registration of . mortgages of
personal property.

But, if the law had been held otherwise, prior to the pas-
sage of said statute, still, there could now be no doubt, since
the passage of the act of June 22, 1832, providing for the
registration of such mortgages, that possession by the mort-
gagee is not essential to the validity of a mortgage which is
recorded. By the fair intendment of the statute, the regis-
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" tration must, in such a state of the law, have been regarded
as a substitution for the delivery of possession. Shurtlef vs.
Willard, 19 Pick. 202 ; Bullock vs. Williams, 16 Pick. 33.

"Prior to the passage of said act, the continuing possession
of the mortgager was not a {raud in law, or conclusive evi-
dence of fraud, but was at most, under some circumstances,
evidence of fraud. It was not a fact conclusively establish-
ing the fraud. Ask vs. Savage, before cited. See, also,
Hoit vs. Remick, before referred to.

In Massachusetts, where the statute regulating the transfer
of personal property by mortgage is similar in its provisions
to that in force in this state, it has been decided that “ whether
the mortgaged goods continue to be holden under the mort-
gage, or become absolutely the property of the mortgagee,
the possession of the mortgager can at most be but evidence
of fraud.” Shurtleff vs. Willard, before cited.

And on the other branch of this second exception, we are
of the opinion that the mere fact that the mortgager made
sale of a portion of the goods mortgaged, after its execution,
with the assent of the mortgagee, and applied the proceeds
agreeably to the terms of the agreement entered into between
the mortgagee and J. H. and T. Hall, can, at most, be re-
garded as evidence of fraud, proper to be submitted to a jury,
but not as a fact conclusively establishing the existence of
fraud, in the transfer of the property to the mortgagee.

3. It is further contended, that the mortgage is invalid,
for the reason that it was made to secure a debt different
from that described in the mortgage. How the law may be
upon a state of facts such asis assumed, it is not now ne-
cessary to enquire or decide. No such fact exists in this case,

The claims for security of which the mortgage was given
in fact, as appears by the disclosure, were the account of the
mortgagec against the mortgager, and the promissory note
executed by the mortgager to J. H. and 'T". Hall, which was
by them endorsed and transferred upon a good consideration
to the mortgagee, on October 30, 1839, as before stated.
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And those are the claims described in the condition of said
mortgage, according to the copy forming a part of the dis-
closure of the trustee. The mortgage, then, was given to.
secure precisely what it purported to secure, and precisely.
what it was designed to secure.

The last exception to the validity of the mortgage is not,
therefore, warranted by the facts contained in the disclosure.

Upon the whole, we see no ground upon which the mort-
gage can be holden to be invalid, or the trustee be found
chargeable upon his disclosure.

The judgment of the court, therefore, is, that the trustee
must be discharged.

Odell, for the plaintiff.

Bartlett & El'mery, for the trustee.
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Wiceny & a. vs. EXETER.

Highways in this state can properly be laid out by selectmen, or the court of com-
mon pleas, only upon application in writing for that purpose.
And highways must be laid out in conformity with the prayer of the petition.

The rule of construction applied in the case of deeds of conveyance of real estate,,
determining a line between given termini, not otherwise limited or restricted,
excepting by a given course, to be a straight line, is not applicable in the case
of a petition for a highway,

A petition for a highway, giving the termini of the way, without fixing any inter-
mediate bounds, in pursuance of the rule of this court, is not necessarily a pe-
tition for a way upon a straight line between those termini, but is to be constru-
ed as leaving it in the discretion of the commissioners to determine its interme-
diate course. ~




