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whicha questionwho have isobjection,withoutpaidperhaps
arisewhen a case shallbe left for future adjudication,may

the of it.decisionrequiring
theJudgment plaintiff.for

Perry vs. Aldrich.

apportionedlaw, specifiedday not be as topayable couldrent on aAt common
part of the time.a

vie, duringit the defendantbeing purland auter leased toplaintiff, tenant ofThe
rent, payable dayon firstque Aprilcestui vie at an annual the ofthethe life of

October,day Held,que 15th ofcestui vie died on theyear. Thein each 1841.—
the whichplaintiff not recover of the defendent rent accruedthe could fromthat

October, 1841.day April daythe 15th ofof tofirstthe
Statute, II, 19, 15,also, provided11 ch.Held, the sec. which thatthat Geo. where a

day which the was payablelife and lessor died before the on rentfortenant on
death, mighton his hiswhich determined executorsany demise recover of the

rent, case,proportion apply thisa of the did not to so asunder-tenant to enable
recover.plaintiff tothe

rent. The case was submitted for thefor ofDebt, opinion
the facts.followingthe court upon

• December, 1831,of thedaythe 9thOn ownedplaintiff
land for which rentin the is toan estate bealleged due, dur-

of and onlife Isabella the samePerry,the heing leasedday
to toAldrich,land one Marcellus holdthe the life ofduring

the first ofdayfromPerry,Mrs. 1832. TheApril, lessee
his heirshimself,for andcovenanted that heassigns, would

“ the clear rent ofyearly fiftythe toplaintiff dollars, bepay
theBefore rent forby yearly payments.” which thispaid

due,is became thebrought Sylvestersuit Aldrich, defendant,
of the and liable theassignee term,became for rent. The

to the first ofrent was andday Mrs.paid April, 1841, Perry'
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of suit isOctober, 1841,the 15th and thisdaydied on
the first dayto recover the rent which accrued frombrought,

ofto the October.dayof 15thApril
that should be rendered for thewas agreed judgmentIt

theor for the to the ofdefendant, according opinionplaintiff,
court.

submit-for theHanderson, only questionTheplaintiff.
andto the court whether the rent can beis,ted apportioned,

at the rate ofOctober,the recover from toAprilplaintiff $50
subject,to the old law this IOnyear. recurring uponper

that in times it was thatheld,think it will be found early
it a certaincould be recovered when was onno rent payable

the thewhen,that not death ofday arrived, byandday,
the had ceased.life the rent renton whose depended,person

toa tenantas it would enablemanifestly unjust,wasThis
end of thea of thedayland to the or withinend,theenjoy
any thing.when the rent became without payingpayable,year

was19,the 11this, II., passed,Statute Geo.remedy chap.To
liable for thethe and makes the tenantrent,apportionswhich

rate to the year,at the he was byhe has paytime occupied,
of at the rent wasa whichyear, paya-or such proportions

ishere. It surelyI is commonlawstatute supposeble. This
L.justice. Ab., Rent,with See Bac. title letterin accordance

for the defendant.Chamberlain,

term commenced on thethis case theGilchrist, J. In
thatand the lessee has covenanted1832,ofday April,first

rent,the rent in there-Theyearly payments.he will pay
of and on1833,on the first daydue April,becamefore,

of the continuance offirst duringsucceeding day Aprileach
tois no as time,there express stipulationWhereterm.the

3at the end of the Kent’syear. 374;Com.is payablerent
41.154,Hill’s Abr.1 §

this case whether the rentis,byThe question presented
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1842,of can beon the firstyear ending day April,for the
the time.in ofrespectapportioned

of which has for a timeOne the earliest andcases, long
on thisconsidered a case isleading subject,been William

and127, Cro. Jac. 310. Thiscase, 10 CokereportedClun’s
case been tohas often referred and considered an forauthority
the that ansuch cannot be made.position apportionment

rent,an action of debt for the ofbroughtIt was executorby
on fiftyAnn a lease for theBreather, years, lessorprovided

so wasshould rent at the fourlong live. The usualpayable
viz.: andChristmas, St. John’sfeasts, Annunciation, Mich-
“aelmas, vel tresdecem septimanas post quem-proxim’infra

libet dierum etperprced’ cequas mqualesportion’.”festival’
on i.The lessor died the of e. afterday days2d eightApril,

the feast of the TheAnnunciation. to be determined,point
“is this besays Croke, whether rent she beforedue, dying

and before the end of saidMichajlmas, the thirteen weeks.”
in hisCoke,Lord after that thestatingreport, judgment

“of the court was the action, on to andagainst goes be-say,
cause duo sunt instrumenta ad omnes res etconfirmandos

ratio, et auctoritas, first I will theoppugnandas, rea-report
of this andresolution,sons then divers inauthorities point.”

then reasons,He states three the first of which amounts
that the alternativethis,to is for the benefit of the lessee,

theand because last ofday is mostpayment beneficial to the
that,therefore will belessee, taken to be the day, unless some-

thetothing contrary appear.
secondThe reason inis, thatsubstance, the lessee, by not
on the first has elected today, on thepaying pay thatother;

is, at the end of the thirteen weeks after.
The third is,reason because rentthe is issuable out of the

land —is restored orsomething back outpaid of the profits
the lessee iswhich to havesupposed received, and which,

therefore, cannot be due till havethey been received; which,
by the ofconstruction the is.contract, on the ofday pay-

“ment. And then follows this dictum, and that is the rea-
vol. xiii. 44
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be-lease determinesevicted,the land or if theson that if is
shall forno rent before the time of paid,legal payment,

time,theof ofshall be no in partthere respectapportionment
be of of the land.” Thisas shall an evictionthere partupon

a foris a of lease for tenantby years byillustrated case put
at if the occu-on an annual rent lesseelife, ;Easterpayable

deter-of a and then the lease bequarters year,for threepy
lessor,the of lessee shall beby discharg-mined death the the

ined all rent,from because shall never berent apportioned
of time.respect

the be-cases distinctionLord Coke then cites illustrating'
contract,tween of bond or andbymoneypayment payment

in anbe,of and he the rule to that such caserent; states
all theaction does not lie until of havedays payment passed,

that for rent will lie as soon as each ofdaybut an action
has passed.payment

but what we un-substantially,We have stated concisely,
his reasons to be. His authorities are all directedderstand

of in alterna-dayto the that the thepayment' beingpoint,
Michaelmas,that at or within thirteen weeks there-tive, is,

atand the tenant not theafter, having paid Michaelmas, legal
the last of two days.of was theday payment

that was no case ofIt is clear caseChin's apportionment,
was not thequestionand an into that forenquiry necessary

whole wasdecision, because the rent ifquarter’s due, any­
be whether it be not thatmayItthing. suggested probable

the on it went the covenantwas, that,whichground running
land,with the executor could have no unless thethe action

thewere in life time of thebroken testator.covenant A
with noland,to rent runs the and couldcovenant actionpay

at law for a afterlie it common breach the testator’supon
ifAnd the lease determined with the death of thedeath.

couldheir, remainder-man,the or have nolessor, action,
because, determined,the lease he could have no inter­being

it. vs. Roberts,est under Brudnell 2 Wits. 143 Ham­;
on Parties 1 Pl. 14.152;mond Chitty's
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factsthethe considering particularBut although judgment,
authorityanbein case, not, alone,might standingChin’s

ofin respectfor the cannot bedoctrine that rent apportioned
it the doctrineas doesstill thetime, case, containingreported

anashas been followedof so a as Lord Coke,great lawyer
vs.eminent for Inauthority many years. Pagetby judges

Lord18,Distress,Burns’ sect.Gee, 198, Justice,Ambler
“ a deter­if who hadtenant for orsaid, life,Hardwicke any

on aa the reservedestate,minable died but before rentday
wasno oneof forlease his became the rent wasdue, lost,

becausenot,to couldentitled recover it. His representatives
andan andcould action for usebring onlythey occupation;

cov­not be where was debt orlease,that would there a but
did not ac­the because itremainder-man,nor couldenant,

392;in his 1 Peere W.crue time. Jenner vs. Morgan,
Warwick, ; Hayvs. Peere W. 176­Edwards Countess 2of

Palmer, Ibid. 502.vs.
ata rentrector,lease for was madeyears by reservingA

which became void in his death. TheMichaelmas, March by
at theincumbent, inducted,new Michaelmasnext after he was

the rent the whichMichaelmas,from preceding uponreceived
ofexecutors the deceased rector a for anfiled bill appor­the

under the thewhich, circumstances of wastionment, case,
But in of re­Eldon,decreed. Lord the course his judgment,

marked, “it is clear the incumbent, thought tohaving proper
make this the rent the lastlease, Michaelmaspayable preced­

allhis death is that in law he is entitled andreceive,toing
nohe could set demand for nor for thetithes, rent, beforeup
was made theon which it under demise.”day Haw­payable

remark,kins vs. 8 308. This like the doctrine ofKelly, Vesey
in be on theCase, may foundedCoke Clun’s principle that,

with thethe covenant the executor couldrunning land, have
no unless the covenant wereaction, broken in the oflifetime
the testator. The same result follows where the lessee is

in theevicted. strictness tenant has allAs the today pay
the is due andit notrent, recoverable before midnight.
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one leasevs. 1 iftherefore,Saund. And,287.Duppa Mayo,
land for rent and before theyears, reserving yearly, expira­

havetion of the the lessee the lessor shallevicted,beyear
no in of time.for it shall not berent, respectapportioned
Annua nec Ply­debitum non Countessseparat.judex of

issamemouth vs. 1 Salk. TheThrogmorton, 65. principle
a tenantlaw,stated and common ifby Comyns Cruise. At

for life died on the due,before the which rent becameday
where the lease determined the death of the tenant forby

his executors not claim an thelife, could ofapportionment
thenor could remainder-man or reversioner claim thatrent,

the life,of which accrued the life of tenant forit duringpart
so that lessee 9nothing. Dig., Rent,the ;)Com.paid (B,

and the text3 The books rely350. digests uponCruise
of their statements on thisas the foundationdun's Case

point.
aware that was made acts ofanyare not byWe change

in lawRevolution,our the commonbeforepassedparliament
decisionon' which could affect the of case.subject,this this

from factarisingTo the the that the tenantremedy hardship
to rent tonot bound the of theanywas representativespay

the he had the of the theenjoyedlessor for time profits land,
was19,II.,11 Geo. ch. After thepassed. recitingStatute

remedied,be which arose from the ofto death thegrievance
an for beforeestate life oronly on thelessor, having day

the fifteenthdue,rentthe became sectionwhen provided,
life dietenant for should before or on thewhere anythat day

reserved,rent was onany anyon demise which de-which
executorsdeath,on his his recover ofmighttermined the

of thea rent, to the timeaccordingunder-tenant proportion
oflived the last year.the lessor

comeus does not within the remedialcase before ef-The
not thatstatute. does Isabellafect of the appear PerryIt

for if she her estatedied,and cannotlife;was tenant be
should theif the defendant not nor wasrent;damnified, pay

nor defendant underdid the hold her. It islessor,she the
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to the ofonly executors the tenant life and lessor that thefor
action is to thegiven suffered theremedy estatehardship by
which and thethey who theserepresent, plaintiff occupies

ofthat a for lifetenant and is stillpositions, lessor, living.
the is as in one theAlthough other,case as ingreathardship

the statute does not seem to thea case wherecomprehend
andlessor is is tenant auter and where theliving, vie,pur

lease determines the death of theby cestui isvie. Itque
also left doubtful the authorities, whether theupon statute
extends the of tenantto leases in where such nottail, leases,

made to thebeing are voidpursuant enabling statute, as against
the andremainder-man, the deathconsequently expire upon
of the tenant in thetail, asalthough is theregreathardship
as in case. vs.any Gee, Amb. 198­ vs.Paget ; Vernon,Vernon
2 Br. 659.Ch. Rep.

anseems,It from examination of the authorities, that the
ancient doctrine of the common law nowas, that contract
could bo e. if a servantapportioned; g., hired himself for

and histerm, died before theany given employer ofday pay-
noservices,ment for his action would becauselie, there could
inbe no of of the time.apportionment respect part 10 Rep.

128, b, the Year Books.citing Countess vs.Plymouthof
1 Salk. 65.Throgmorton,

held the of commonwas court so latebyIt aspleas 1791,
that tire action of debt will not lie aupon promissory note,
until all the of bedays payment passed. Rudder vs. Price,
1 H. Bl. 547.

rent was anBut the case of always itexception, being
Case,stated in that an actionheld, as ofClun’s debt would

lie as each ofdaysoon as waspayment passed. The rule
a contract could not bethat wasapportioned, further limited

in the ifrent,the case of that theby principle lessee had
evicted title abeen from of theby paramount part theland,

be as to ofquantityrent should estate.apportioned Co. Litt.
vs. Jac. 160.;148­ South Cro.Malings,
of lawThe this common doctrineeffect a lease forupon
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with rent that it was treat-years, was,on given days,payable
aed as series of as if the landone instrumentcontracts; by

Annunciation,had been leased and an-to byfrom Christmas
andother to Midsummer, &c.,from Annunciationinstrument,

thus lease as con-manythe soconsidering including separate
the a betracts, doctrine that contract could not apportioned

was to this be sound in case ofAdmittingit. to theapplied
a lease for if were anany qualification,without thisyears

rule to a lease con-would the bequestion,open applicable
a it onthat should determine thetaining proviso happening

a not the naturalof event? Should constructionparticular
was to thebe, that this a contract caseinpay proportionally

should between the oflease determine ? Suchdays payment
to law,would seem be the unless the authorities settledhave

the way.the otherpoint
we of thatquestion,the areconsidering opinion,Upon

a of therequired not,whether decision orpointClun's Case
Coke,of it hasthe doctrine Lord followed and asrecognized

and for so many years,been so eminentby many judges,
ain like the cannotthe that caserent, present,settles point
Even the ofas to time. without authoritybe apportioned

we should hesitate before a doctrineCoke, long rejecting
andlaw Lords Hardwicke,stated as Eldon. Andby Cowper

their followed in this the casecountry.we find Inopinion
11 it was that a493,vs. Mass. heldPartridge,of Wood

creates no debt thequarterlyto rent until daycovenant pay
In theof arrives. vs.Fitchburg Factory Melvin,payment

heldR. it was that if annual rent be reserved,270,15 Mass.
ofthe be titlelessee, daybefore evicted byand the payment,

the will forlessor,to that of covenant not lie theparamount
the eviction.before And Mr. Chancellor Kentaccruingrent
“the atrule common law was nei­3 that470,says, Comm.

as tonor would rent andequity time;ther law apportion
for life a lease forif the tenant render­gave years,therefore

in theand died of renta course the therent, year,ing yearly
and free ofnot be the tenant wouldcould apportioned, go



351TERM, 1843.JULY

Perry v.Aldrich.

was,The thatof the year. principlerent for the first part
be Hecould not &c. refersan entire contract apportioned,”

26;7,Abr.,to Bro Ca­ se,title 10pl.Apportionment, Clun’s
1 P. 392,vs.Jenner Wms.127; &c.Rep. Adargan,

theJudgment for defendant.

Mead vs. Wheeler.

plaintiffThe writing, plaintiffand defendant inagreementmade an that the should
farm,convey theto defendant a certain and that in consideration thereof the

paylatter partiesshould the former the sum four thousand dollars. Theof also
other,agreed pay neglectthat perform parteach should should he histo the to

contract, other,upon performance performanceof the bytender ofor the the
Held, liquidated damages,sum of one thousand this sum wasthat anddollars. —

interest,it,plaintiff defendant,that the was entitled with uponto recover of the
neglect by perform parta him histo of the contract.

on anAssumpsit, inagreement dated on the 4thwriting,
of 1841, and theday toSeptember, signed by theparties

suit. The stated thatagreement in ofconsideration five
and for other thedollars, considerations, hadplaintiff agreed

with the that hedefendant would to the toconvey orlatter,
as the defendant shouldWheeler,Samuel direct, aby good

deed of between the firstwarranty, and the tenth ofdays
thethen farm inMarch, next, Chesterfield then occupied by

“the and called the Britton farm.”plaintiff, And the de-
in of suchfendant, consideration contract to convey, agreed

on ato to the tender of a title to theplaintiff, goodpay farm,
of four thousand dollars.the sum The was to re-plaintiff

of the farm untiltain the first ofdaypossession 1842,April,
and to allow the as rentdefendant, therefor from the time of

thatthe until theconveyance day, interest of the purchase
And each to to the othermoney. party agreed pay theparty


