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was,The thatof the year. principlerent for the first part
be Hecould not &c. refersan entire contract apportioned,”

26;7,Abr.,to Bro Ca­ se,title 10pl.Apportionment, Clun’s
1 P. 392,vs.Jenner Wms.127; &c.Rep. Adargan,

theJudgment for defendant.

Mead vs. Wheeler.

plaintiffThe writing, plaintiffand defendant inagreementmade an that the should
farm,convey theto defendant a certain and that in consideration thereof the

paylatter partiesshould the former the sum four thousand dollars. Theof also
other,agreed pay neglectthat perform parteach should should he histo the to

contract, other,upon performance performanceof the bytender ofor the the
Held, liquidated damages,sum of one thousand this sum wasthat anddollars. —

interest,it,plaintiff defendant,that the was entitled with uponto recover of the
neglect by perform parta him histo of the contract.

on anAssumpsit, inagreement dated on the 4thwriting,
of 1841, and theday toSeptember, signed by theparties

suit. The stated thatagreement in ofconsideration five
and for other thedollars, considerations, hadplaintiff agreed

with the that hedefendant would to the toconvey orlatter,
as the defendant shouldWheeler,Samuel direct, aby good

deed of between the firstwarranty, and the tenth ofdays
thethen farm inMarch, next, Chesterfield then occupied by

“the and called the Britton farm.”plaintiff, And the de-
in of suchfendant, consideration contract to convey, agreed

on ato to the tender of a title to theplaintiff, goodpay farm,
of four thousand dollars.the sum The was to re-plaintiff

of the farm untiltain the first ofdaypossession 1842,April,
and to allow the as rentdefendant, therefor from the time of

thatthe until theconveyance day, interest of the purchase
And each to to the othermoney. party agreed pay theparty
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sum of one thousand hedollars, should or refuse toneglect
ofhis the aonperform contract, or tender ofpart performance
the other. backperformance by On the of the contract was

a for sum of five dollars,the datedreceipt on the of4th day
1841, and also anSeptember, dated on 5thagreement, the

1841,ofday March, signed the andby thatparties, stating
the title to the farm had on that been theday tendered to
defendant the toby plaintiff, according the andagreement,

thealso that time ofstating themaking had beenpayment
extended to the 24th ofday March.

The that onproved theplaintiff 24th of heday March
was aat thepresent place designated by exe-for theparties
cution of the but that the defendant didagreement, makenot
his appearance.

The defendant contended that the was entitledplaintiff
to the herecover actual hadonly sustained rea-damages by
son of the of the contract but the courtnon-performance ,•
ruled that the sum mentioned in the was con-contract to be
sidered as liquidated damages, agreed theupon by parties,
and that this evidence the wasupon entitled to re-plaintiff
cover the of onesum thousand dollars.

A verdict was taken for the thatthereupon forplaintiff
sum, by consent, with tosubject theinterest, of thisopinion
court.

theCarlton, for defendant.

theHanderson, for plaintiff. only is,The wheth-question
er the should recover one thousandplaintiff liqui-dollars as
dated or asuchdamages, only jurysum as him.might award

Most of the cases on this subject may, think,I be recon-
atciled, first viewalthough they contradictory.—appear

There are two classes of cases itwhere has been held that
tothe sum be should be as apaid regarded penalty.

1. Where a islarge sum to be forstipulated paid non-pay-
ament of sum.smaller
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2. Where and several thingsthere are several stipulations,
to abe the on failure todone, performand sum is payable

one of one sum is andany onlyBut wherethem. payable,
to tothat is be on or failuredoing, do,the one singlepaid

the be andact, sum to taken as theliquidated,isstipulated
whole to be the casesTestingamount is recovered. by
these rules, subjectlaw on is not obscure nor uncer-the this
tain. The a to make their ownrighthaveparties surely
contracts, and when is con-meaning ascertained,their those
tracts are to il-be carried into effect. The casesfollowing
lustrate the vs.under consideration. Stearns Bar-question

1rett, Pick. vs. Pick. 513 HeardBrewer, ;451 17Curtis;
vs. Bowers, vs.23 4S5 Slosson 7 72; Beadle, ;Pick. Johns.

vs. 13 Dakin vs. Williams,Wend.Knapp Maltby, 5S7; 17
(note5Wend. 454: 550 Cowan; 151,2 Ast-Eq.Story’s ;)

vs. : vs.B. P. Kembleley 353 6Weldon, Parren, Bing.2 Sf
P.141; Bolton, Cont,3 240 2 on;Crisdee vs. G. Com.

525.

is that whereGilchrist, J. It settled there is an agree­
ment to a the failif to alarge sum,pay party pay smaller

the to the cannotsum, agreement be enforcedpenaltypay
the of interest.beyond legalamount the in factAlthough

a creditor the most serious from the wantmay injurysuffer
of theof and ofdebt,his thepunctual payment payment

and interest verymay inadequatelyprincipal compensate
him his thefor still of more thandisappointment, payment
the cannot enforced under theinterest belegal denomination
of a if to athe bealthough agreement paypenalty, penalty

ain with the andusageaccordance ofgeneral practice par­
it been held that it be evenenforced,ticular hastrade, might

the interest. vs. Edwards,if it should exceed legal Floyer
Ves. 678.Theex 4112; paymentparteCowp. Aynsworth,

as is thedone, moneybe onlythe tomoney being thingof
toof no the damagesclosermeasure damages, approximation

thembe made to at the sumcan than estimatesustained
vol. xnx. 45
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consider-Thisto be and the interest thereon.agreed paid,
usury,the the laws againstwith ofation, necessity enforcing

beshouldthea reason whyaffords as good partyperhaps
and thetheto no than summore specified,paycompelled
for thea sumlargeas the of hisinequityinterest, paying

to a sum.smalleromission pay
question,to examine the generalhad occasionhaveWe

theindamages,a or liquidateda sum bewhether penalty
and234,11vs. N. H.Bagley, Rep.cases of Chamberlain

to bethe thingante Wherevs. 275.Edgerly,Brewster
iscase,in thisasbut,is not the of money,done payment

moneythatthe objectionof some act,the otherperformance
andestimatedare alreadywhichdamages,is the measure of

Nor,arise.to does notmoney,settled theby agreement pay
be consid­of the laws tois thecase, usuryin such operation

athat certainand meansaytheered. Where plainlyparties
beora be donethingof if certainsum shall bemoney paid,

theobjection enforcingto be the toonly pay­omitted done,
we actbeforeassumed Butinequity.ment arises from its

thatif indeedourselves,that we must satisfyreason,upon
wouldwhat bebe that we understandthoroughlypossible,

knowbetween the to the suit. We shouldequitable parties
mod­in where nowhat would beonly equitable general,not

to affectnor circumstances existedcounterbalancingifying
twojustthe but what would be betweendecision, persons,

with the thousand facts and environ themwhichimpressions
as of aconduct,and influence their matters like character

and allsurround influence mankind. Contracts are often
themade considerations fromarisingupon per­exclusive^

and of who asonal desires the makesfeelings Heparties.
to ancontract acts under what is him adequate inducement,

and the who has that should notinducementperson given
thebe of full for thesecurity objectandeprived personal

of canwhich beonlyimportance justly by him­appreciated
self.

similar to thatquestions raised thisUpon by case, where
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thea act was to be ofsingle moneyor a sumdone, paid,
decisions of the moneycourts have that thebeengenerally

towas as In Lowers vs.regarded liquidated damages.be
Peers, 4 2225,Burrow the defendant the plain­promised

that he not and thattiff would butany her;marry person
if he he in three months.should, would her £1000pay

asaid a toLord Mansfield that where there is covenant pay
aa court cannot makeliquidated sum, equityofparticular

new a iscovenant for and that where the summan, precise
not the of the of the dam­essence theagreement, quantum

be the but where theassessedmay byages jury; precise
sum is fixed and the that sumagreed veryupon by parties,
is the ascertained and are to it.the confineddamages, jury

theIt was held that sum was to be considered as liquidated
damages.

of 32,the case vs. the de-In Fletcher 2 T. R.Dyche,
offendant’s set-off stated that the withagreedplea plaintiff
that hethe defendant would all the smith’s and ironmon-do

thework about of a toger’s church, accordingrepairs parish
a orcertain thereof within theparticular plan given, space

and that if heweeks,of six should to do the workneglect
hetime,the wouldwithin to the defendant the ofsumpay

week from the done,for time it to be untilevery ought£10
be toit should was held be a ofcompleted. This case stip-

ulated that havedamages, Ashhurst, J., it wouldremarking
thedifficult to whatjurybeen for ascertain the de-damages

had suffered the breach ofreallyfendant theby agreement,
wasand therefore for the to as-proper contractingit parties

it theirby agreement.certain
of vs. Farren,be remarkedmayIt Kemble 6 141,Bingh.

have madewhich we some comments in vs.Brewsterupon
that it seem to275,ante does not accord with theEdgerly,

of the decision in vs.Fletcher InDyche. Kembleprinciple
the defendant was to avs. Farren ifpay sum hespecified

should not conform to the of the theatre,regulations and
that if the sum be held toTindal, C. should beJ., liqui-said
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dated notthe heit,defendant must if shoulddamages, pay
some minute Inwith andcomply unimportant regulation.

the to sumFletcher vs. awasDyche plaintiff pay specified
aif he the to certainshould not do smith’s work according

to the Ch. J.or of Lordparticular Accordingplan. reasoning
hewould ifhe become liable to theTindal, money,pay(as

the if theshould deviate from in andanyplan particular,
held be resultshould be to aliquidatedsum suchdamages,)

would a for it a viewbe reason as Thisconsidering penalty.
of the not to thecase does seem to have itselfpresented
Court of who had no inKing’s Bench, holdinghesitation
that the sum bemustspecified paid.

In the where346,case of B. P.Weldon,vs. 2Astley &
inboth the and the were to thosedecision contract similar

Farren,vs. Lord Eldon makes some remarks uponKemble
the of a doingthat the forsumposition specifiedpayment

act,or a certain would be Of Ponson­omitting inequitable.
P. itvs. 6 Brown where covenantedby Adams, 417,C. was

ifthat a tenant should fail to reside on an leased toestate
rent rise to thathim, his should from and held£150,£125

“ thethe rent was heliquidated says,additional damages,
aset alandlord have value themay on residence of particu­

lar tenant on his and he thatestate, should notwhy upon
if the re­have that tenant should cease toground stipulated

his rent should to ?side rise £150” the casethere," Upon
of 6Peterson, 470,vs. P. there wasBrown C. whereRolfe
a acovenant that tenant £5should annum forpay per every

andacre broken converted into re­tillage, hisup lordship
canmarks that be more obvious that a“nothing than person

set an amay extraordinary value upon particular ofpiece
onwood,or account of theland, amusement it may afford

acountry man has ahim. In this to toright secure himself
in hisa and if he to;amusements chooseproperty stipulate

additionalfor £5 or £50 rent for acre ofevery furze broken
moneyor sum ofany givenfor load ofup, upon every

wood seestubbed Iup,cut'and irrational in such anothing
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difficultit me toand to extremelycontract; appears apply
! inthe excessive’ to the terms whichwordwith propriety

to with other.” Chambre, J.,contract eachchooseparties
“views, and where it isHeath, said,the same J.,expressed

aa do athing,such such sumparticularthat ifagreed party
thethere sum stated be treated asby him, mayshall be paid

of the cases cited thedamages.” bySeveralliquidated
the thecounsel for takensupport by Mr.plaintiff position

and if the view we takenhave of this caseHeath;Justice
the of we know of none su­authority,should need support

Eldon,of if notwho,to that Lord wasprinceps,perior 'facile
of theone most eminent of modernundoubtedly lawyers

times.
of that in caseis,The the court before us thetheopinion

of the that if ofclear,intention is either them shouldparties
his of the onefail to he shouldcontract,perform pari pay

thousand dollars as weliquidated and cannotdamages, say
such would inequitable.that be We have decidedpayment
in such a casethat interest taxedthis,as be on the summay

12 N.Wilkins,due. McIlvaine vs. H. 474.Rep.
on the verdict.Judgment

Baker vs. Merrifield.

state, is, judgmentIn this the intendment thatof is entered onlaw the daylast
term, it appear byof the unless the record to been enteredhave on a different

day.

againstjudgment plaintiff justiceThe defendant recovered a the before a of the
peace, appealfrom which an andwas taken entered in the pleas; but,common

plaintiff omittingthe appeal,to enter filed complaint,the the defendant a and
judgment wasHie plaintiffaffirmed. At the same term the entered an action

against defendant, during agreedpartiesthe the term toand the refer the action


