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Humphreys v. Guillow.

to anequivalentmust be to be in its effectsratification held
toan assent anas beforeIf, suggested,original authority.

in to make a new instru-alteration be substance an authority
will notit bind the for the debt wasment, dischargedparties,
alteration. B. 416.Toomer,the Sutton vs. 7 Cr.by

notea new for the sumjointThe havemight givenparties
an towhich have been more than assentwoulddue, nothing

then,in form. alteration,the its altered Thenote,present
avoid bebeen assented did not the note. Itto, mayhaving
alteration,that nature of .theadded, beingthealso, apparently

to thatthe is evidence showstronginterest,against plaintiff’s
it was not made.wrongfully

the verdict.onJudgment

Willard.Wark vs.

land,havingsettled, law, if no title toprinciple that one con-general ofis a wellIt
title,acquire conveyand to an-warranty, and aafterwardswithvey the same

grantorthe wasgrantee estoppedis to aver that notthegrantee, secondother
grantee.conveyance his firsthis toat the time ofseized

state, by grantor,theconveyance land in thisacknowledgment of ofa deedThe of
heirs,against againstgrantor his or asvalidity, as the anditsis not essential to

having knowledgeperson of its existence.any other
deed, execution, forthverifyis its so faracknowledgment of a toof theThe office

deeds,registry thereby render theit in of and toto be recorded theas to entitle
legal itsproper and notice of existence.record

land,If., conveyed inhaving the the same feeno title toAccordingly, where one
Willard, general warranty,by with a ofmortgage to a deed covenantinand

landacknowledged, acquiredIf. the theand afterwards title tonotwhich was
conveyance mortgage toH., a in fee and inat the same time madefrom and

Willard,Wark, prior it wasthe deed toat the same time was informed ofwho
S', Willard, andheld, H. enured the benefit ofconveyancethat the from to to

estopped time ofdeny If. seized of the land at thethat Wark was to that was
conveyancehis to Willard.
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land,conveyance conveyedIt held the JET.for thebond of of H. to F.which in
thereof,pursuance í\,conveyanceand at the time of the W. advancedto the

money land,pay thereuponto sumthe due the bond for the and atunder the
advanced,If. mortgagetime received the note for the sum and a the landof of

S', S',Held,payment regardedthe of thatfrom to secure the could not benote. —
conveyance,in this as mere oftransaction the instrument as the trustee ofor W.

Writ Entry, wherein the demanded aor tractplaintiff
of land thecounty,in in this on westMarlborough, lying

ofside the old road, bounded, &c., and countedturnpike
his aown seizin within and disseizintwenty years,upon by

the defendant.
The defendant the issue.generalpleaded

action,in of his inThe offered evidenceplaintiff, support
a from one Frink to himself,deed Thomas datedmortgage

and recordedacknowledgedDecember and the1836,20,
withsame in common theform, warranty, conveyingday,

a note ofsecure and it was admittedtopremises $86.70;
he into the the condition brokenthat entered premises, being

March, 1841.on the of23d
a Frinkrelied from said tomortgagedefendantThe upon

and28, 1836, recordedhimself, 3,dated March September
did not to have beenwhich1836, but appear acknowledged

a1838. The after5, mortgage, describinguntil lotAugust
the east ofon side the road deeded toland Frinkof lying

“contained the viz :following clause, alsoHale,T.J.by
of thelot on the other side road.”and This mort-barnthe

with to secure aform, warranty,was in common notegage
of $200.

that it contained noobjected, sufficient de-The plaintiff
itthe but that theappearingof demandedpremises;scription

in theat the time of saidpossessionwere Frink,premises
andfence, toa the other lot de-by lying oppositeenclosed

that there ain the and was barnmortgage, thereon,scribed
onthat the lot barnwhich thetestifyingsaid Frink stoodand

in declaration,the the courtthe same described overruledwas
objection.the

to thethat of thefarther, execution mort-priorIt appeared
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Herrick,lot in one Jeremiahthe tobelongedgage, question
fora to one Wilson aboutto sell itwho made Josephbargain

and erectedit,fencedand went intoWilson possession,$35,
an betweenthis, Wil-bythe barn agreementit. Afterupon

interest to Frink,Wilson sold hisHerrick,andson, Frink
his tobarn, and Frink notegavewho him for thepaid $75

for a noteland,of and also Her-for the theHerrick price
in the whole toWilson, amountingrick held against $74

aa bond for oncents, took from Herrick deed,and some and
ofthe the notes.payment

inbond terms but Her-by 1836;its expired June,The
due,the note became on an fromenquiryafter firstrick,
to him that he could doif he his saidwanted pay,Frink

wait,and would accommodate him he couldwithout if itit,
thein the of land. Whenoccupationand Frink continued

March, 1836,his in Frink toldthe defendant took mortgage,
had of this The defendantthat he no deed lot. enquir-him

told thatdeed,for a was he had,not a anded if he had bond
1836,of theDecember,the 20th plain-from Herrick. On
ofthe notes.for amount Frink’shis note to Herricktiff gave

same,atto and Frink theFrink,landconveyed theHerrick
the and Frink hadtothe mortgage plaintiff, pre-madetime

that the were includ-theinformed plaintiff premisesviously
the defendant.toin the mortgageed

theHerrick toldconveyance,time of the plaintifftheAt
but thebond was amountthe inoperative,thoughthethat

made to theconveyance according bond,and thecastwas
and the bond wasforce, givenwas up.if it inasand

into March 25,entered 1840.defendant possessionThe
toconsent, subjectwas for the bytaken plaintiff,verdictA

the case;of court foregoing judgmentthis uponthe opinion
defendant,for thethe orverdict,on accordingenteredto be

the court.oftheto opinion

for thewhom was demandant.Hubbard, Putnam)(with
considered, is of thein favor demandant.case, equitablyThis
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The demandant dollar ofevery thepaid purchase formoney
land tothe Herrick. aFrink was mere instrument, to re-

a deedceive and the title to thepass demandant.
The deed from Frink to the tenant was not acknowledged,

noand so there was notice on record to the demandant of its
isexistence. This clearly the act of Juneso, by 29, 1829,

the mode of indeclaring conveyance by deed this 1state.
II.N. Laws 533.

for the tenant.Handerson, Both claim deedsparties by
from Thomas Frink. The demandant’s title is a mortgage
deed. tenant’s title is aThe also butmortgage deed, was

recorded until after the datenot and of therecord demand-
ant’s deed.

But the deed of the tenant, notalthough acknowledged,
awas valid theconveyance from time of its as be-delivery,

tween Frink and the and istenant, equally valid allagainst
of its existence.having knowledge And it is inpersons

thatevidence the demandant of thisknew deed when he
histook He therefore took itmortgage. subject to the ten-
title.ant’s

the tenant took hisWhen frommortgage FrinkFrink,
had ano title. onlyhad He contract for a ontitle, payment

a sum. No title,of certain totherefore, passed Willard when
his deed. But ourtook thatis,he position when Frink

deed from Dec.Herrick, 20,1836,took his the title vested in
he tookthe moment his deed,Willard and this by estoppel.

which Frinkconveyance couldAny make, after he had con-
could availWillard,toveyed to hisnothing grantee against

ofThe doctrineWillard. as toestoppel, applicable this
considered in 3iscase, fully Pick. 52 ; Greenl. 27,Ev. and

4Jackson,vs. Peters 83.Carver
notThe binds the butonly allestoppel parties, inprivies

not onlyestate but the; Frink, demandant, his grantee. It
was said on the astrial, that Frink toconveyed the plaintiff

same time he took his deed fromat the Herrick, the title re-



393TERM, 1843.JULY

v.Wark Willard.

instantaneousand thisa moment,mained in Frink but for
do notIto the benefit of Willard.seizin would not enure

case. Into thisthe force of this asobjection, appliedsee
that an instanta-it is heldfor am aware thatdower,claims I

towifethedoes not entitleof husbandneous seizin the
seizin,thehere ? Ifdower. how that ruleBut does apply
underhim,to enableinremained Frinktitle, enoughor long

howWark,a title totocircumstances, conveyordinary
tothe title Wil-in him tomuch must it remain passlonger
forit is the-one soit is forenoughlard ? If long purpose,

momentthat theit, is,as understandlaw,other. The I
the defend-it tohis title, immediatelyFrink obtained passed

deed to him.virtue of theant, by prior
thatittitle,to the musteffect plaintiff’s appearTo give
thatit,him for andthe land andHerrick,ofbought paidhe

fromof Her-was the instrument conveyanceFrink merely
take the title in-wouldcase,to Wark. In that Frinkrick

de-he had ever thethe and if not givenfor plaintiff;trust
the law of uses and trusts Ideed, would,a appre-mandant

the title in the demandant.vesthend,
a-was not so. the toAlthough rightthe transactionBut
itlost, yetof the wasbond, by agreementvirtuetitle, by

of the amount duein and onforce,was paymentcontinued
tothe was willingto latterHerrick, convey.—Frinkfrom

owedthan hethe land worth more Her-consideredFrink
to ondebt, and,the demandant thispayandrick, promised

the demandant his noteHerrick,from gavea deedreceiving
underthe which-so and gave mortgageamount paid,thefor

thisto secure of note.claims, paymentthe demandant
a loan of so much moneyis to be consideredthisWhether

of much inor a so dis-Frink,to paymentdemandanttheby
is immaterial. isHerrick,he owed Itdebtof thecharge

not his title from Herrick.did takedemandantthecertain
deed have beenof his shouldHerrick,he hadIf purchased

a from Frink to secure-and nothim, mortgageabsolute from
enter-for did WarkWhywhat he had him.paidofpayment

50VOL. XIII.
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into this transaction ? loan thisWhy to andFrink,money
to on theget security as did thatattempt land, heknowing

the defendant had a deed from Frink of same in-land,this
tended to secure forhim he had before lentmoney long

tookFrink ? He his all this. wouldmortgage knowing It
seem in much like the casevery where one makesprinciple
a of a formerknowing notpurchase, conveyance recorded,

beand should held fraudulent as to such conveyance.prior

the same side.Edioards, The caseupon Kimball vs. Blais-
H.dell, 533,5 N. shows that the title in this'Rep. case, upon

tothe toconveyance Frink, passed his firstWillard, grantee.
Frink his title to the land inacquired of thepursuance bond,
on of the sum. Frink anhadpayment stipulated interest in

andthe land. He Herrick forpurchased the andpaid land,
histook conveyance.

Woods, J. It from the case that Jeremiah Her-appears
on the ofrick, day28th wasMarch, 1836, seized in fee of

the demanded in this and on theaction, same 28thpremises
March,of Thomas Frinkday executed to the tenant a deed

of of the land,samemortgage with towarranty, secure the
of tohis note the tenant. On thepayment 20th of De-day

saidcember, 1836, Thomas Frink also aexecuted deed of
of the demandedmortgage to thepremises demandant, and

the same time Herrick,at who held the executedtitle, a
of of it to inconveyance Frink,deed of hispursuance bond

-to execute saidgiven deed ofpreviously conveyance. At the
of the execution of the deedtime of frommortgage Frink

demandant,the the demandant hadto of the ex-knowledge
of deed ofaforesaid Frink to theecution the tenant. The

standsdemandant, then, with actualcharged notice of the
to the tenant at the timemortgage hewhen took hisprior

of from Frink.mortgagedeed
first and most whichquestionThe is raisedimportant by

of case is,facts this what was the ofthe theoperation deed
and toto whoseFrink, benefit did itof Herrick enure ?
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thatto ordi­doubt,aIt is of not nowlaw, openprinciple
make aneverthelessif lands,one who no title tonarily, has

afterwardsanddeed warranty,of withthereofconveyance
will vestsamethe thetitle,himself receivesandpurchases

with warranty,deedwho hisin his holdsimmediately grantee
theas such case estop­such Inagainst bygrantor, estoppel.

andan estateis and to createpel holden to bind the land,
at the sameinterest case, beingin it. in suchThe grantor

as­has chosen totime the of the title which hewarrantor
of bejusticethe will not in a courtsume right convey,to

heard own grantto set a title himself hisagainst priorinup
theathe had not the title—he will not be thatheard to say

to hisdate of it did not granteehis or thatconveyance, pass
52;3 Pick. Jack­Skinner,in vs.virtue of his deed. Somes ­

and vs. Blais­110, KimballStevens,son vs. 16 Johns. R.
this viewdell, sustaining5 N. are cases533, fullyH. Rep.

war­withof the doctrino the grantorof as againstestoppel
the es­settled,well thatAnd the doctrine isranty. equally

all in estate,butbinds not the priviestoppel only parties,
533,5 H.in in law. N. andblood, andprivies Rep.privies

al.,vs. 1Lawrence Salk.cited;the auth. there Trevivan &
Williamson,vs. 7 Greenl. R. 96;al.276; Fairbanks &

Litt. a. The352,Pick. 324;vs. 24 Co.Patten,White
to Frink, immediatelyof Herrickthen,deed conveyance,of

of the land ina conveyanceits execution operatedupon
of in virtue oftenant, way estoppel,the bytocontroversy

in theof deed ofwarrantythe covenantand ofthe deed
and the demand-­Frinkas againstbothtenant,to theFrink

the of totitle deed Herrickbyof theconveyanceTheant.
of Frink to thethe mortgageofexecutionafter theFrink,

theFrink, warrant-which boundtheturnedtenant, estoppel,
in fee anda estate ininto goodand assigns,and his heirsor,

thelaw same interestofbyso that operationmortgage,
had con­the estate beenas iftenantvested in theand estate

to tenant.the Atconveyancebefore histo Frinkveyed
ruleof the ofoperationthe legitimateleast, such must be
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law under of thethe and interestsconsideration, rightsupon
in of thisthisparties thecontroversy, unless circumstances

case form itsan to or forbid ap-theexception general rule,
plication.

It has hebeen thatdemandant,on the of theurged, part
for thepaid equi-andland, therefore has at least the superior

table claim to more-and,hold tenant,the land as theagainst
that in theover, Frink was a mere conveyanceinstrument of

case,transaction. thisBut ofthe the factsdemandant, upon
is not entitled to and paidbe asregarded having purchased
for the land. an ad-The thancase shows morenothing
vance of money for theby him, securityand the oftaking
same ofby way truewe think is the con-mortgage. This
struction of the as found the case. The titletransaction, by

the deedby from Herrick was not to Frinktodesigned pass
in trust for the demandant. to beFrink was not designed
a mere instrument of to the and asconveyance demandant,

hehimagainst in fact received a forwhich,title,perfect
aught that appears, he have did notretained. Frinkmight
receive the title from Herrick to hold itanyupon agreement
in trust for the nordemandant, did the attend-circumstances

theing conveyance create suchany trust.
The tenant’s was amortgage of date to that of theprior

demandant, and was given to secure a just debt due to him;
and the demandant had full of the ofknowledge existence
that mortgage at the time when he themade advance of his

and took themoney, security ofby way It there-mortgage.
fore hardly seems to that itus, lies well with the demandant
to that he has thesay, in thesuperior equity case.

if thePerhaps had inpurchase fact been made theby de-
mandant, and the consideration had been by him,paid those
facts might have thedistinguished case from those in which
the doctrine of has beenestoppel The doctrineapplied. of

is basedestoppel entirely on equitable considerations, and
was awith view toadopted the of thepromotion ends of

thejustice. If reason for the of theapplication principle
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injusticeiffail case ; plainin ashould plainly particular
toam not preparedwould the of its Ibe result application,

tofeel ap-such case obligedthat the court would in anysay
of itsthe adop-in violation ofthe rule manifest purposesply

ofthe es-and of doctrinetion. theIn adoption application
looked thebeyondthat courts haveit is manifesttoppel,

andjusticefor substantialforms of conveyance, soughtmere
class ofits and in a caseslargethe means of promotion,

ofin convenientfound those means the principle estop-very
hasthe of everam aware thatI not principle estoppelpel.

sethas beenin a in which the upcase estoppelbeen applied
of after-a with him whowarrantyin virtue of conveyance

to bea estate in the landwards received trust attemptedonly
be want-wouldcase, clearlyhim. In such thereconveyed by

lies theatmanifestlyof which soequity,theing principlegreat
the courtof and thinkof the Ifoundation doctrine estoppel;

of the inthe principlewould hardstruggle against application
the result.injusticeclear would besucha in whichcase

N. H.Otis,the of Runlet vs. 2indeed, Rep.in caseAnd,
for themerelyland to L., purposeconveyedwhere D.167,

hadto whoO.,land pur-to the sameconveyL.enablingof
timedid at the samethe and L.land,and forD.chased paid
thatO., it was decidedlandof the toaexecute conveyance

enure to the benefitto could notfrom D. L.the conveyance
a of datemortgagethe land under priorclaimingof persons

Mr. Ch. Jus.bylanguage employedto them. Thefrom L.
of court inthe thejudgmentinRichardson, pronouncing

“ the amountthe tenant Durrellwas thus: As paidcase,that
toconveyed Langley merelyand Durrell Samuelhim,due to

tenant,to the Samuel mustLangleyto conveyenable himto
and a toinstrument, conveyanceanasmerelyconsideredbe

him of theseto the benefit demandants.enureas such cannot
to thein wise de-prejudicialwere noconveyancesThose

in thatthat caseIt is plainthemandants,” mortgagees.
and itwas influenced, perhapsthe courtofthe judgment

bywas thewholly governedwithbe saidmay propriety,
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equitable considerations the facts of the case.arising upon
wasLangley as aregarded mere instrument of conveyance,

and was neither norinvested intended to be invested with
ininterest theany a mereland, beyond or topower right

the title toconvey Otis.
The equitable ground, however, this fromdistinguishing

the ordinary case, whichupon the learned for de-counsel the
mandant a if iturged recovery, avail his client, is notmight
found asby us, already this case andsuggested, forupon ;

itthat reason becomes to definiteunnecessary anyexpress
the of distinctionopinion upon ground suggested.

objection. The taken at trial,the for the insuffi-alleged
of theciency of the land in the deeddescription of Frink to

the hastenant, not been in at andurged argument this time,
if it had been insisted could not have been sustained.upon,
The of the deed waslanguage ofsufficiently thedescriptive
land tointended be conveyed.

The want of an of theacknowledgment deed of Frink
to the tenant can form no objection to its asvalidity against
this demandant. He, at the time of hisreceiving deed from

had actualFrink, notice of the existence of Frink’s deed to
the andtenant; reason of thatby fact, under the other cir­
cumstances of the thiscase, objection cannot and theprevail,

oftitle the demandant is to that of thepostponed tenant. It
is well settled, that an is in noacknowledgment wise essen­

atial to the ofvalidity deed, as theagainst andgrantor his
heirs who are withchargeable the of theknowledge exist­
ence of the nor asdeed, against otherany with noticeperson
of the deed. The whole office of an isacknowledgment
the verification of the due execution of the deed, so far forth

toas authorize its record in the ofregistry and todeeds,
therender record so far authentic as to be effective as a prop­

and notice of thelegaler existence of the deed. Montgom­
vs. Dorion, 6 N. H. andery 250,Rep. authorities there cited.

wethe nowhole, seeUpon ground which theupon de-
mandant’s action can be maintained.
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thetherefore,of the case,to theAccording provisions
theis,the court thatofjudgment

be enteredandaside,be judgmentVerdict must set for
the tenant.

Page Olcott.vs.

said farmsadjoining The fence betweenand O. the of farms.P. were owners
About ten ofacres,and a thereof made.had been recorddmded, partduly

his said enclosedall of wasP.’s bounded on sides farm,otherfarm, by portions
through the ofgood The of O.,a and sufficient fence. insufficiencysheepby

P. tothe said farms which was boundthat of fence between repair, escapedpart
P.said enclosure ofthe and thence intofrom close of O. into the of P.,pasture

against breaking andbrought O. for thesaid fence. P.surrounded by trespass
that P. trasentering injuringandsaid ten acre thetract, Held,crops thereon. —

to maintain the action.not entitled

Trespass declaration allegedeclausum Thequar fregit.
and1841,of onAugust,on thedefendant, daythethat 12th

ofthat and theday dayand betweenother timesdaysdivers
and entered thebrokewrit,of thethe plaintiff’spurchase

on allten boundedacres,aboutclose, containingplaintiff’s
the fenceand asfarm,of theother plaintiff’spartsbysides

trod down and consumedand with certain&c., sheepruns,
the &c.crops,plaintiff’s

the issue.defendant generalThe pleaded
to that theevidence show sheepintroducedplaintiffThe

in theinto the close described plain-defendant broketheof
and close wasat times that saidalleged,thedeclaration,tiff’s

a and sufficient fence.with goodsurrounded
farm lay adjoiningthat the defendant’sitBut appeared

thebetween for-had beenthereof the plaintiff,that —that
fence,the on thea of linefarms divisionsaidowners ofmer


