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Walk «.Willard.

thetherefore,of the case,to theAccording provisions
theis,the court thatofjudgment

be enteredandaside,be judgmentVerdict must set for
the tenant.

Page Olcott.vs.

said farmsadjoining The fence betweenand O. the of farms.P. were owners
About ten ofacres,and a thereof made.had been recorddmded, partduly

his said enclosedall of wasP.’s bounded on sides farm,otherfarm, by portions
through the ofgood The of O.,a and sufficient fence. insufficiencysheepby

P. tothe said farms which was boundthat of fence between repair, escapedpart
P.said enclosure ofthe and thence intofrom close of O. into the of P.,pasture

against breaking andbrought O. for thesaid fence. P.surrounded by trespass
that P. trasentering injuringandsaid ten acre thetract, Held,crops thereon. —

to maintain the action.not entitled

Trespass declaration allegedeclausum Thequar fregit.
and1841,of onAugust,on thedefendant, daythethat 12th

ofthat and theday dayand betweenother timesdaysdivers
and entered thebrokewrit,of thethe plaintiff’spurchase

on allten boundedacres,aboutclose, containingplaintiff’s
the fenceand asfarm,of theother plaintiff’spartsbysides

trod down and consumedand with certain&c., sheepruns,
the &c.crops,plaintiff’s

the issue.defendant generalThe pleaded
to that theevidence show sheepintroducedplaintiffThe

in theinto the close described plain-defendant broketheof
and close wasat times that saidalleged,thedeclaration,tiff’s

a and sufficient fence.with goodsurrounded
farm lay adjoiningthat the defendant’sitBut appeared

thebetween for-had beenthereof the plaintiff,that —that
fence,the on thea of linefarms divisionsaidowners ofmer
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the ofthem,between made andduly recorded, part—that
wassaid fence which defendant was to maintainthe bound

in and that the from thesufficientkept repair, sheep escaped
thedefendant’s enclosure into the throughplaintiff’s pasture,

was bound toof the fence which theinsufficiency plaintiff
and thence into lot in the declaration.the mentionedrepair,
court below of the underThe thatbeing opinion plaintiff,

action,these was not entitled to thismaintaincircumstances,
a defendant, subjectwas taken for the by consent,verdict
to the of this court the case.foregoingopinion upon

for the the inHcmderson, contended that sheepplaintiff,
thecase did not into the enclosure described inthis break

a the wasdeclaration, fence which boundthrough plaintiff
to in as the anddefendant,keep against consequentlyrepair,

action isthat the well maintained. He cited 1 N. LawsH.
and vs. 4 H.9,sec. N. 36.196, Maxwell,Avery Rep.

for the divisionEdwards, that fencesdefendant, argued
are for benefit of and are toowners,the adjoining designed

the of both the hadpeace plaintiffparties,promote —that
inher statute relation to divis-duty theneglected repairing

between the lands of thefence whileadjoiningion parties,
had his in thatfully dutythe defendant performed respect,

theof was whollyand that the thesheep throughescape
the Heor fault of cited the case ofplaintiff. Rustwrong

R. 99.vs. 6 Mass.Low,

the of the court inJ. In theopinionreportedWoods,

Low, 99,of vs. 6 Mass. R. Mr. Ch. Jus. Parsons■case Rust
“ H. nota case thus: The case of 36 6 is in-­cites reported

a short it inbut there is statement ofBooks, Fitz.Yearthe.
‘ itis thus: Note that wasIt adjudged byAbr. Bar. 168.

the closecourt, if beasts into ofmy another,the whichgo
for of the closeto the defect of theadjoining my close,is

into another close of the thatother,and further Iother, go
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andthemshall be because do not retakenot I putpunished
be made of thethem into untilclose,again my reparation

I haveother because would Thatclose, they again.’go
4Jenk.,the translation fromtruegiven appearshe)(says

ifis, A hasdown, green5. The as there laidrule,Cent. Ca.
whichacre, adjoinshis own close whiletoadjoiningacre

ifto fence against,to which Aacre, oughtB’s close black
andto acre,his black acre A’s whiteB’s cattle fromgo
didis no because Aacre, this trespass,thence to A’s green

acre.”white acre B’s blackagainstnot fence his
decided toit was in effect becited, throughthe caseIn

white acreto fence his closeof indefault A neglectingthe
ofthe cattle Bof thatB,acre closeblack theadjoining

injurycommitted theandacre,his close blackfromescaped
thatholdenit wasacre while;inof, greenA’scomplained

and couldinto his close,in his cattlewasB faultless putting
theofconsequences negli-for themadenot be responsible

of A.gence
the 4from Cent.in the citationof law statedThe rule

in Fitz.to be the sameand which would seem reportedCa.,
and onerule,a justto be restingwould seem168,Abr. Bar.

unreasonable towhollywould besound reason. Itupon
or toland,own holdhisone to his cattlerequire keep upon

theirreason ofdone by escapingfor damagehim responsible
of a fencedefect whichclose itthroughan adjoininginto

close toadjoiningof the owner of thethe induty keepwas
repair.

hold onebe to re-a doctrine would personsuchholdTo
to thatand other ad-another, giveoffor the wrongsponsible

would be in conflictown which withdefault,fromhisvantage
lawof and reason.the clearest principles

fromcited Fitz.the casethe doctrine of Abr.Regarding
evidentlyis applicableas it tolaw,soundthe Ca.and Cent.

of it.decisive Thatand caseconsideration,case underthe
no actionmaintain undercanthat thedecidesclearly plaintiff

indicates thecase, rea-of andhis plainlythe circumstances
51von. xm.
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to makethe defendantthat it was not the ofbe, dutyson to
thetonecessaryhave been preventsuch as wouldrepairs
thethatthe anda ofor trespass,first aggression, repetition

offaultnobe as throughmust regardedescape happening
the defendant.

adjoinedthat the defendant’s landcase findsThe present
a of the fence betweenthat of the that divisionplaintiff;

;and recordedhad been madedulythe lands of the parties
his enclosurethe fromthat the of defendantsheep escaped

insufficiencythe oflands,into the throughplaintiff’s pasture
towas boundthe fence which thethat of plaintiffportion

into theand thence locus in quo.repair,
all in fault in theas atcannot the defendantWe regard

and lossor of the injuryof the of the sheep,matter escape
hisdefendant sheepthe The placedsustained by plaintiff.

tohe unquestionable rightwhere had anin his own close,
law inandbyand which thethem, plaintiff,againstplace

fence. Thatto a and sufficientwas bound goodduty, keep
itsand reason of non-was nothowever, byduty, performed,

in herthe suffered damage property.plaintiffperformance
theof cannot be visitedtheconsequences neglect uponThe

11 H.Davis,no wise in fault. York vs. N. 241.Rep.party
thecannot alter the as was contendedcase, byitAnd

that the wasfor the locus in surround-counsel quoplaintiff,
a and which the wasfence,sufficientby gooded plaintiff

asin the defendant.againstnot bound to Inkeep repair,
it must thatcited be understood theby Parsons,the case

done,was wasin which the from thedamageclose separated
a for, otherwise,mentioned close there couldby fence;first

but one close. is that thetrue,been It ofhave character
the in that case notaround locus in isfence quo stated,the

it be ofmaterial,can the thatnor decision.upon principles
the of thefromhaving defendantsheep escaped pastureThe

the default of the as between thethrough plaintiff, parties
therefrom bemust considered asdamage resultingthe result-

default.' defendantthe same The wasfrom deficient ining
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no duty, and was in no default. The plaintiff’s negligence
must be asregarded the Itoccasioning sustained.damage
is a fair which the law will that thepresumption, make, if
plaintiff had inperformed dutyher herproperly, repairing

of thepart division the would not havefence, sheep escaped
from the of defendant,the andpasture the damage complain-
ed of would not have been itsustained. is thatclear,And
while, under the circumstances of the the incase, isplaintiff
law to be as ofregarded contributed tohaving the result
which is she can have no thecomplaint made, action for
damage thesustained, who has occa-against defendant, not
sioned it either by orwrongful by any negli-actspositive
gence whatsoever.

We a.re of thatclearly the theopinion, therefore, ruling
the belowcourt and thatcorrect,was there must beof

on verdict.theJudgment

Carpenter vs. Pierce.

review, trespass, byIn an of tbe inaction of of an action commenced defendant
action,original originaljury plain-the whenthe have first found in favor of the

recover, thereupondamages justlytiff the of is to it isamount which he entitled
verdict,competent jurythe to take consideration the former and to ascer-for into

it; damagesof are less than oftain the amount and if estimated the sumthe
verdict, immaterial, may,merely theyand is andthe former the difference nominal

discretion,in the amount the former one.their return a verdict for of
law,existing will not formassigning-An error in the an rule of a suffi-reason for

verdict,ground plainly appears jurythatsettingcient for aside a unless it the
or,consequenceby injustice in of atmisled it —or that has been donewere it —

least, by it.may wayverdictthat the in have been affectedsome

datedTrespass, tried on review. The writ wasoriginal
trial, the oh-10,1841. On the former plaintiffSeptember


