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Page v. Olcott.

no duty, and was in no default. The plaintiff’s negligence
must be asregarded the Itoccasioning sustained.damage
is a fair which the law will that thepresumption, make, if
plaintiff had inperformed dutyher herproperly, repairing

of thepart division the would not havefence, sheep escaped
from the of defendant,the andpasture the damage complain-
ed of would not have been itsustained. is thatclear,And
while, under the circumstances of the the incase, isplaintiff
law to be as ofregarded contributed tohaving the result
which is she can have no thecomplaint made, action for
damage thesustained, who has occa-against defendant, not
sioned it either by orwrongful by any negli-actspositive
gence whatsoever.

We a.re of thatclearly the theopinion, therefore, ruling
the belowcourt and thatcorrect,was there must beof

on verdict.theJudgment

Carpenter vs. Pierce.

review, trespass, byIn an of tbe inaction of of an action commenced defendant
action,original originaljury plain-the whenthe have first found in favor of the

recover, thereupondamages justlytiff the of is to it isamount which he entitled
verdict,competent jurythe to take consideration the former and to ascer-for into

it; damagesof are less than oftain the amount and if estimated the sumthe
verdict, immaterial, may,merely theyand is andthe former the difference nominal

discretion,in the amount the former one.their return a verdict for of
law,existing will not formassigning-An error in the an rule of a suffi-reason for

verdict,ground plainly appears jurythatsettingcient for aside a unless it the
or,consequenceby injustice in of atmisled it —or that has been donewere it —

least, by it.may wayverdictthat the in have been affectedsome

datedTrespass, tried on review. The writ wasoriginal
trial, the oh-10,1841. On the former plaintiffSeptember



404 CHESHIRE.

v. Pierce.Carpenter

judgmenta whichtained verdict for ondamages,§42.09
term,was rendered October 1842.

Novemberreview,a ofThe defendant out writpurchased
the generaland the action was tried4, again upon1842,

issue.
todutythe that it was theirjury,The court instructed

determineandthem,on thethe case evidence beforetry
verdict;athe or entitled todefendant wasplaintiffwhether
estimateandand if found for the to enquirethey plaintiff,

of thethey plaintiffwhichdamages thoughtthe amount
anythem,on the evidence before withoutto recoverought

before, andthe that triedto fact the case had beenreference
of which thethe amount damages plain-without regarding

not law-trial;the former theytiff recovered on could—that
or intoverdict, consideration,take the formerfully judgment,

had done when had settledthis; that, theyuntil they —but
or to onwhether the defendant recover theoughtplaintiff

evidence before and if foundwhen, theylaw and forthem;
thetheythe had estimated the whichdamages plain-plaintiff,

on the evidencetiff to recover before them, they might,ought
take the former verdict intoif consid-thoughtthey proper,

if found that the atand,eration sum which esti-they; they
a little thatwas onverythe below themated damages given

if saw totrial, authorized, they fit,Avere assesstheyformer
at amount as found thethe same that formerbythe damages

jury.
instructed the that ifcourt farther thejury,The amount

estimated them wasbythe asdamages considerablyof less
on the former nottrial, theythan that assessed were author-
verdict for theized to render their same because oneamount;

a revieAVobject of to reduce thewas, damages,legitimate
thehad been assessed too on trial.firstthey highAvhere

to theremarked the thatjury further,courtThe reason
takewere authorized to the verdictformerwhy they into

where the difference between theirconsideration, estimate
was atrifling,former verdict becausewas,and the reduction
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of thethe costs reviewof would uponthe throwdamages
if were reduced smallanythe and that the damagesplaintiff;

the wouldcent,amount of one beplaintiffeven thesum,
review.the costs of theto allsubjected

thea for forreturned verdict plaintiff,The jury 043.00
to set the aside,moved sameand the defendantdamages;

a trial.and for nowof the court,for misdirection

forCarlton, Carpenter.Edxoards Sf

Pierce.forClark,D. J.Hubbard

on the trialthe original plaintiff,J.Woods, Carpenter,
action by jury, prevailed against Pierce,of the theoriginal

of review.in the actionthe presentplaintiff
to review ofas suchdamages uponof law theThe rule

of the ofthe actstate,in this tocases, passage Julyprior
inof and waspractice,was one familiar application183S,2d,

ofinstructions the be-involved in the courtas thatthe same
ofjustthe sum duefinding damagesjury. Uponlow to the

andthe the law beforeproofsto the original plaintiff, upon
the former andverdict,less than the sum of thatthem, to be

thus found and thebetween the sum formerdifferencethe
it wasinconsiderable,and com-merelywas triflingverdict

thea for preciseto verdictfor the return amountjurypetent
one.of the former

force,still inrule of law isthe same unless it hasAnd
the actthe of referredby to.provisionsbeen abrogated

andfor the of the ruleapplicationthe reason adoptionAnd
thatthe same assigned bywas court.undoubtedlyoriginally,

at all,the were reducedreview, damages althoughIf, upon
fact theand not in wholesubstantially,nominally,merely

wasof of review thrownthe costs the actionof uponburthen
the thelaw,Such was upon languagethe original plaintiff.

the statutes then in force.of Pal-and legal interpretation
seen to from the ofwas result operation thoseinjusticepable
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statutes, not foreseen the Theor intended by legislature.
rule such re-before ofstated, was for theadopted prevention

asults, and as means of manifestout the real andcarrying
of thedesign rule, if,statutes this subject. By upontheupon

the evidence before sum duethe find thethem, jury should
to the to be theoriginal plaintiff orig-less thansubstantially
inal were forverdict,, they bound to a suchreturn verdict
lesser sum. It was and un-in case of aonly nominalmerely
substantial difference the re-of thethatopinion, jury, upon

toview, were entitled thatenlarge their verdict, by adopting
returned on the trial.original

The effect of the rule towas, cast the of the lit-expenses
igation theupon in those cases in whichparty reviewing,
substantial hadjustice been done former verdict. Intheby
that exactway, justice ofwas laweffected—no provision
was violated or weredisregarded of the reviewexpenses—the

onlyawarded to a whose beenparty rights had substantially
theby former aprejudiced thefinding movingparty—while

review, whose to bemotive, inferred from the result, might
well be to have been none other than lovesupposed the of

thelitigation, or worse one of his washarassing antagonist,
to bear thecompelled whole burthen of the as helitigation,

andproperly justly should.
The act of 2d,July 1838, has the lawhowever, changed

to some extent, costs in ofactions Itrespecting review. pro-
that in casevides, of a reduction of the ondamages review,

thebrought by defendant in the heoriginal shallaction,
recover of the original soonly much asplaintiff cost shall

the amount ofequal the reduction of the former verdict. No
other alteration of the law has been effected act,that ma-by

toterial be considered in the case.present the laws inBy
force to thatprior time, in such case the original defendant,
on ofreduction the as wedamages, have seen, threwalready
the whole burthen of the costs of the review of both parties

the inupon plaintiff the original howeveraction, small might
be the reduction.



407TEEM, 1843.JULY

v. Pierce.Carpenter

thequestion, then,The first and which caseprincipal pre-
the offor whether sameis,sents consideration rule law still

in statute Julyexists that force to the of 2d,was prior 1838;
or it has thatwhether been act.abrogated by

In the act does not orterms, otherwise affect therepeal,
rule. And reason of of lawthe the rule is not re-plainly
moved it. It not toby exist,does the same extentperhaps,
as before the of the act. The whichpassage principle upon

wasit established that thewas, sum of the increase of the
verdict rule,authorized the was nominal and im-by merely

itmaterial of the; affected itself interests ofneither—that
the one nor of the other farso as the dam-materially,party

were but as theinvolved, only to andages by itscosts; op-
saved theeration bear-substantially fromparty prevailing

the of the theburthen ofing expenses litigation.
the rule of law he holden stillIf same to exist as before,

it will not ofaffect the interests parties materially, excepting
will, however,as it the costs of the review. It orregards

rather it affect the costs If themay, materially. applied,
not be fromwould relieved theoriginal onlyplaintiff pay-

ofment of to the amount of the the verdict,costs reduction
but would be entitled to the of lit-recover thealso expenses

theon his or -reason onigation so,If whichpart. principle,
to rest,the rule of law did still And,referred remains. in

such if of the be found still tocase, exist,the reason rule
we can see no on aresound which we authorizedprinciple
to hold that rule has tothe itself ceased exist. And the rea-

for asexist,son the does still we believeclearlyrule most
wewe have and as have not to the; seen,shown although,
so far as aact,same extent as before the to formyet sound

on thewhich to rest rule.principle
theThe rule of in to waslaw, then, given charge jury

correct.
itfor the in the whichrule,The reason terms in was stated

to the was truenot to extentjury, the reason the stated.
But the ofmatter the instruction in this whichparticular,
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rea-amost, wrongforms the atwas,ofground exception,
asson an rule was not statedfor of law. Itgiven existing

the rulea rule of but as a reason whichlaw, distinctly upon
this we form a sufficientthink,rested. But cannotalone,

for it alsosetting aside a unless shouldground verdict, plainly
thethat misled and hasit, injusticewere thatappear jury by
in ofbeen done or at least verdictconsequence that theit,

has been in some it.way byaffecte.d
that theclear, think, itself,And it is we theupon finding

were not led the result to thejury they byto which arrived
rule of law reasonthem in this nor thegiven byparticular,

for it. led onlyThe rule stated to them would haveassigned
to athe the amount the formerfinding verdict for ofprecise

found,verdict. verdict exceeded formerhowever,The the
verdict. we it is inferred,And think not to belegitimately

and ofthat, rule,the to the reasondisregarding it,looking
at conclusion,arrived that tothey and tlremselvessuffering
it,be misled the wasby found which returned. In-verdict

the reason for the have no tend-deed, rule could hadassigned
the aency to lead to find verdict the former-jury greater than

one. was stated a for amountjustifyingIt as verdict an equal
only.

weBut while think anit unreasonable inference to be
drawn from the amount of the thatverdict, the werejury
misled the reason the ofby for rule law weassigned given,

entirelydeem it toreasonable that the conclusionsuppose
at wasarrived another theupon instructions,branch of and

in strict thereof. were toThe instructedpursuance jury find
real werefirst what the damages which the had sus-plaintiff
wetained. And entertain no itdoubt that was thisupon

branch of the instructions that the found thejury verdict
was returned. awhich The which was forfinding, greater

verdict,sum the formerthan was well warranted thisby
of the other view ofinstructions; but, anyportion theupon

by the court,law must have been either for thepresented
as asame amount the or sum.verdict, for lesserformer
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We allare of that the of law as to theraleopinion dam-
wasages tocorrectly stated the and that, thejury, although

reason for rule thatthe was to someassigned was, extent,
erroneous, nevertheless it could have had no to mis-tendency
lead them in their nor in tofinding, any manner affect their

andverdict, that therefore there must be
on the verdict.Judgment
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