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mortgagetimé is the mort-mortgager executed,he in the theIf the atpossession
against enters,of one whogagee maintain' a writ any subsequentlyentrymay

thatin himself. It is no defence the tenanta better titlehe can showunless
mortgagee.a title than thehas betterentered under one who

a land in Cornish,ofto recover tractEntry,ofWrit
lot. nulPlea,the glebe disseizin.called

fromclaimed title a JamesmortgageunderThe plaintiff
himself, 11,to dated November 1837.Bingham,H.

the theevidence thatbyfrom offered parties,It appeared,
21,which was 1763,of JuneCornish, grantedthe charterby

the the ofwas for for churchglebe, Eng-reservedone share
ofand on thelaw established third Octo-; dayasland, by

the inland was located15, question,lot No.ber, 1770, being
lot.as the glebe

in introduced,of the church records Cornish wereCopies
of 1793,the 16th certainday December,that onto show

the ofdoctrines of the church England,professingpersons,
for thean association of wor-into purposes publicentered
thethe of Rev. C.ministry Ogden,John whoundership,

thesignedday records,same himselfdesignatingon the
Church.TrinityofRector
that on the 6th of 1793,it saidMarch,And appeared Og-

theone half ofleased demandedden to Davidpremises Dodge
tohalf forVinton,John the term of twentyand one years,

rent. for theReceipts rent were indorsed on thereserving
to 1802.March,leases up



411TEEM, 1848.JULY

v. Edminster.Smith

23,DecemberTrinity incorporatedin wasChurch Cornish
1795.

wardensthat thetheOn 11th of was voted1803, itApril,
was voteddo, itbuild a toand sochurch; to enable them

ofthein possessionthat should leasethey the lotglebe
Zebedee Edminster.

TrinityofOn the of the WardensDecember, 1803,26th
the Pro-ofofChurch, and the ConventionCommissioners

theleasedtestant Church in New-Hampshire,Episcopal
soEdminster,south of the demanded to Johnhalf premises

andrent;nominalas and water for awoodlong grows runs,
toof lotthe half theon the same leased norththeyday

the same terms.Edminster,Zebedee upon
ofin considerationEdminster, 22d, 1807,John September

Feb-all to Plastridge who,his John ;released right$700,
to17, released Zebedee Edminster.ruary 1816,

conveyedOn the of Zebedee Edminster1820,8th April,
war-to in withEdminster, Jr., fee,the whole lot Zebedee

hisforback with a conditionand took aranty, mortgage,
1823,January,and on the oflife 9thduringmaintenance ;

ofhalf the lot.the southEdminster, Jr.,released to Z.he
in loJr., the Jas.Edminster, fee,mortgagedZ. premises,

ofa note18th, to secure1830,Bingham, SeptemberH.
quit-hethe of November followingand on 18th$1000,
andat time the was givenwhich note upright,hisclaimed

cancelled.
totheleased1831, Bingham premisesthe 1st ofOn April,

as thelongfor one or soJr., year,Edminster, partiesZ.
inEdminster, Jr.,and Z. continued possessioncould agree,

until the of Z.March,the farm 4th 1841.oncarriedand
until hisremained thesenior, uponEdminster, premises

or 1838.indeath, 1837
11,the Novemberto 1837.mortgaged plaintiff,Bingham

ofSmith, then Rector1840, Henry S.May,orIn April
andJr.,to the house of Edminster,went Z.Church,Trinity

on ofand theof the 24thpremises;possessiondemanded
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March, 1841, Edminster,he leased the to H.premises Philip
the defendant.

The defendant made in 1803contended that the leases
were anot asthe churchbinding theupon church, —that

wassociety not to couldleases,make such andcompetent
not confer beingto leasesany make thethem,power —that

for a aliena-perpetual, nominal anrent amounted toonly,
tion, which neither the nor the was authorizedchurch rector
to make, the was the church,for benefit of thegrant—that

thegiving of to the to take the rentsright rector,possession
and forprofits his in the that thesupport ministry, —and
fee was in the whorector, could lease not madeavoid any
in ofpursuance his rights.

A verdict was taken for the to thesubjectplaintiff, opin-
ion of this court the case.upon foregoing

H. Hubbard, for theJr., plaintiff.

Prentiss, Freeman, for theLeland, defendant.

Parker, C. J. It is from the factsapparent, thatstated,
the defendant is not entitled to raise some of the questions
which have been in thissuggested case.

case finds thatThe Zebedee Edminster, in posses-(being
sion of the under what to bepremises purported perpetual

aat nominal onleases, the of8th 1820,April,rent) conveyed
Edminster,fee to Z. andin that theJr.; latter toconveyed

in theBingham, yearH.James as1830, hisholding tenant
yearsseveral afterwards.for

demandant makes titleThe under a frommortgage Bing-
ham.

the leases inWhether 1803 were valid or invalid, and
the of theconveyancewhether fee, Zebedeeby Edminster,
was is to1820, rightful, or be ain asregarded disseizin, the
who derives his title under that conveyance,plaintiff, from a

in is entitled to maintainpossession, theparty possession of
one whoagainst any cannot agrantor, showhis better title.



413TERM:,1843.JULY

v.Smith Edminster.

The defendant’s admits him to be inplea possession, claim­
aing freehold but he; shows no or oftitle, color totitle,

the infreehold, himself. He has entered theupon posses­
sion of the or that of theplaintiff’s grantor, plaintiff himself
as amortgagee, under lease for a term of years from the
rector of Church in Cornish and heTrinity ; to setattempts

a title in the in order toup rector, defeat the plaintiff’s ac­
tion. But it is well that thesettled tenant in a real action

undercannot, the a titleissue, set in ageneral up third per­
in barson, of the for theaction, ofexcept purpose rebutting

the demandant’s andseizin, thereby showing that the plain­
has had neither nortiff ofpossession, right possession, (2 N.

H. 522, vs. and theBaileyRep. March); defendant is
the title offrom theprecluded asserting orchurch, of the

itin this becauserector, case, that thoseappears under
have aclaims,whom the demandant for long period had ac­

the 3of N. H.premises.tual possession Rep. 275, S. C.
title a therefore,of in third has noperson,Proof tendency

the of demandant.seizin therebutto
those underactual ofThe whom thepossession demand-

continued until the defendant,claims withoutant any title,
under ato enter into thefit premises, belief,saw probably,

titlehe had no thehimself,although party underthat whom
ahad better title than that oftook his lease thehe plaintiff.

theseunder circumstances the in a realplaintiff,But action
is not tohis boundmortgage, try theuponfounded validity

title of his with thethe defendant.grantorof It is suffi-
that the withoutissue, defendant,thiscient, upon any title,

the seizin of thelegalhas entered upon plaintiff, derived from
of his mortgager.actual seizinthe

a tenant for yearscases in whichare amay,There in real
a nonhim, tenure, andspecialaction against plead defeat

thaton the whowrit,the the ground plaintiff, seeks to re­
the is bound to his actionfreehold, bringcover against one

to 2 N. H. 10,can render it him. Mills vs.who Rep. ;Pierce­
vs. 9N. N. H.477, Sperry;8 H. Rep. Sperry Rep. 174,
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R. vs. Mitch­Dunbar373,Gibson vs. 12 Mass.Bailey;
vs. Real;5 Pick. R. Stearns onell; 238, Brown­Dewey

it207, 91,R. A. 95. But202, 234, ;Actions 260­ Jackson
the availedcase,that defendant could in this havenot,appears

of that plea.himself
the an conveyanceclaimed title absolutebyplaintiffHad

it well be whether the defend­from doubtedBingham, might
entered the to the couldconveyancewho afterant, plaintiff,

to his hequalify byhave been thatpermitted entry, alleging
a wasclaimed term for and not therefore tenantonly years,

freehold. R. 4 H.97; 217,of the Jackson A. N. Rep.
H.; 57,vs. 8 vs.Wilson­ N. Towle Ayer.Walker Rep.

the derives title a and itby mortgage,But is wellplaintiff
anyin that insettled, Massachusetts, is lia-possessionperson

the action of the unless he canble to show a bet-mortgagee,
in Mass. 216, Swan;ter himself. 11 R. Keith vs.right

121,R. vs. Hunt; 74,Hunt Pick.22 Shelton vs.17 Pick.
e see no this is notwhyW reason equallyAtkins. principle

ourhere under if the was instatutes, mprtgagerapplicable
when the executed.mortgage waspossession

theyielddefendant must of thepossessionThe pre'mises,
he has no and thetitle,to which rector of Trinity Church

his in antitle,then action to recoverassert the ifmay land,
theconfidence that acts of thosehe has therepresenting

authorized, fee isin 1803 were the inlegallychurch him—that
as that the anrector, not,has adverseplaintiff through—and

in those under he of aclaims,whom evidencepossession
of which cannot be successfully controverted.right possession

Judgment the asplaintiff mortgage.for of


