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exchange,Tlie drawer a bill which has been is liableof of duly accepted, only
due the and of theto for notice non-pay-upon presentment acceptor payment,

right insist demand andhe his tounless has in some waivedment; uponway
notice.

itthe bill is that will bo dis-changedIBs is a whennotice, drawn,notliability by
usagebant in the where thecounted left at a certainor for collection vicinity,

givethe bill but to notice theis not to mate when becomes todue,presentment
and drawer.acceptor

Assumpsit dated 16,1836,a bill of Marchexchange,upon
dollars, theof drawn defendantbythe sum uponfor eighty

them.byand and It wasWaitt, acceptedSamuel Joseph
in threeJr., or months afterWalker, order,to Josephpayable

due,it indorsed to theand after becamehim,by plain-date,
tiff.

the issue.generaldefendantThe pleaded
bill,received the he toldwhen the payeethatIt appeared

discounted at theitget Framing-he shouldthe drawer that
all intheMassachusetts, residingin Mas-hank, partiesham

afterwards thethatHearingat the time. accept-sachusetts
were, he itcircumstances, did net get discounted,,inors failing

forthehe left it with hank collec-indorsed it,but, having
tion.

on lastthe ofdaytestified thatof the bankThe cashier
letterbyanddrawer, throughthe acceptors,he notifiedgrace

atto them their respective placesaddressedthe post-office,
offered evidence totendingthe defendantandresidence ;of

wasquestionnotified. Thisnot thuswerethat theyshow
forfound thewho plaintiff.the jury,tosubmitted

it for thenecessarywasthatcontendeddefendantThe
to show that thedrawer,thechargehe couldbeforeplaintiff,

andand paymentto the drawer acceptors,bill was presented
maturity.came toitwhendemanded

butaofno evidence presentment,offeredThe plaintiff
thewas customto show that ittendinghe offered evidence
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of the when bills left for collec-Framingham bank, were
tion, to the thenotify mail,drawer and throughacceptors,
on the last of and to no other and notday grace, give notice,
to them for and the of thepresent that custompayment;
Wrentham, Waltham, Blackstone and whichbanks,Concord
are in the was like ofvicinity, that the bank.Framingham

defendant to ofobjectedThe the admission this evidence,
unless it was shown that the and of thisdrawer acceptors
bill were with the ofacquainted Framinghamcustom the

in thebank, this but evidence was admitted.particular;
was admitted that the lived at WestboroughIt defendant

when and the anddue,the bill became at Malden ;acceptors
in evidence that is ten miles dis-it Westboroughappeared

andtant the and that theFramingham bank,from Concord
are each thirteen Fram-Waltham banks miles distant from

ingham.
verdict was for thetaken, by consent, subjectA plaintiff,

of this court theto the facts.foregoingopinion upon

for the defendant. is well settledMetcalf.,Forsaith ItSf
drawer a billin order to the of of itcharge exchange,that

tobe the drawer andmust at maturity,presented acceptor
and demanded. on Bills 3payment Chitty ;259 Wendell

375;2 Johns. Cas. McCord 6 Wheat.456; 195; 102;
a1 176. As there are nogeneral contraryMason principle,

authorities.
and waiveddemand,This bepresentment however, may

either or andrawer, by agreementtheby express implied
one.

aa or note is left at bank forbill withcollection,When
of the and they are withknowledge acquaintedparties,the

of the bank as to the manner itthe makesusages present-
it then be thatdemand,or inferredmay legally theyment

bound thebyto be usage.agree
must bysuch be theknowledge proved intend-partyBut

the other. This be donemay byto tes-chargeing express
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vs.14 Mass. Pierce But-303,or circumstances.timony, by
; Pick. 3 Greenl. 82.ler 18 558 ;

andto isin demand notice,The of banks, regardcustom
are and thenumerous drawer;as various almost as the banks
that course willa a a belegalof bill to pur-has right expect

the of the bank will omit-and on besued, that nothing part
of that bank to behe the differentted, usageunless knows
wasfrom law. There this tonothingthe rules of in case

the bill to the atexcuse the bank from presenting acceptors
had donedrawer nor drawees ever anyNeithermaturity.

other bank in itsorbank, any vicinity.business at this
offered theThere no evidence that such was fact.was

of the orbank,of the usages FraminghamNo testimony
to to jury,should have been theany goother bank, permitted

de-till the of this was theusageknowledge proved upon
cannot be bound by customs,fendant. theircertainlyHe

of them.when he is ignorant

whetherquestion is,Thefor theEdes, plaintiff. principal
the at its to the ac-bill, maturity,a ofpersonal presentation

inthe otherwise than is statedand to drawer,noticeceptors,
to the drawer.chargewascase, necessarythe

the bill was the drawerdrawn,that at the timeIt appears
be at thenegotiated Framinghamit wouldwas notified that

andof his the foundresidence, juryten mileswithinbank,
also,and the to theaccordinghe was notified, acceptorsthat

was, tobound take no-therefore,custom of the bank. He
in ofbank, consequenceof the of the drawingtice customs

that itthe notice anda bill with wouldunderstandingexpress
to and would he bebe there be paid, especiallydeposited

with the of the inbank,to be acquainted usagespresumed
same as those of all thethis as are the otherparticular, they

billbanks in of Massachusetts. The beenthat part having
itthe that would be ne-drawn with express understanding

and been therebank,at the forgotiated having deposited

53vol. xin.
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collection, to render the drawerought liable asequally though
the hadbill been at the bank.payable

ofThe banks varies theusage ofcommon rules presenta-
tion and andnotice, it is not necessary to theprove express

of theknowledge ofdrawer, in athose case like theusages,
9 Mass. R. 155, vs.present. Lincoln Kennebec Bank¿f

15 380,Mass.Page; Welch vs. Barrett; 11 Mass. 85,
Blanchard vs. Hilliard; Pick.23 vs.305, Grand Bank
Blanchard.

14 R. .303,In Mass. Pierce vs. and other casesBullet’,
where of theknowledge must beusage to be knownpresumed
to the to be bound theby Avas to aparty it, usage as grace,

and the trueusage ; thatparticular is,distinction a knowl-
aof theedge particular to be boundusage by party by it,

bemust but aproved; general like the law of theusage, land,
need not be to be known.proved See also 9 Pick. 420.

billThe been inhaving drawn Massachusetts, andby upon
ofall whom were thenparties resident thethere, proceedings,

been conformable tohaving the laws and ofusages that state,
are on thebinding draAver,however similar transactions might

inbe TheNew-Hampshire. oflaws, the&c. state where the
transactions took place ought to hisgovern liability.

isParker, C. J. There no whichprinciple upon the
can sustain this action.plaintiff The defendant drew the

bill in and itquestion, was duly theaccepted by persons
it waswhom drawn. thisupon By thetransaction draAvees

became the ofdebtors the holder, and the defendant under-
took, in case failed tothey make a de-payment dueupon
mand made them, that he wouldupon the amount.pay

was,This thesubstantially, liability which rested him,upon
theafter of the bill.acceptance

is noThere that the billpretence was to the ac-presented
for when it became andceptors payment it isdue, admitted
thethat rules of lawby general the defendant cannot be

The seekscharged. toplaintiff hisbring case within some
to the rule.exception general
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the left in the bankthat bill was FraminghamIt appears
a thatfor relies ofusagethecollection; uponand plaintiff

mail, onbank to and drawer thethroughthenotify acceptor
the last an for a toneglectof as excuseday grace, present
the bill we findto the for But nothingacceptors payment.
in the case to the defendant of theany usagescharge upon

bank. when he received theFramingham bill,The payee,
told itthe defendant that he should discounted at thatget
bank. did aThis he not for sufficient in-do, reason, but
stead thereof it forleft in bank collection.the The utmost
effect that be acould be to this would as tonoticegiven
the defendant be in thatthat the bill would bank at its ma-
turity. Such notice no waywould in extend or hisvary
liability. The bill was not drawn at thatpayable bank;
nor would the notice, when the received that itit,payee
would leftbe havethere, to bind theany operation accept-
ors. or the to seek it at thatdefendant, place.

couldNor the to thenotice to theacceptors, according
custom of the billbank, when the became due, impose any

dutygreater them than existed whenupon firstthey accept-
ed bill,the or thecharge defendant for their neglect to

at thatmake It does notpayment place. that theappear
had notice that the bill wasacceptors any untilthere, after

of Theday grace.the last defendant had no inagency
the tobill be left there. Nor does itprocuring thatappear

ofhe the of theany knowledgehad bank.usages heIf
hadhad such that fact would notknowledge, have operated

as a waiver of tohis that aright require demand should be
the tomade theupon acceptors, according general rules of

the law, before was of him.payment sought
the defendant,If after the haddrawing bill, itnegotiated

the bank,to or if he had it to be leftprocured there for col­
therelection, have been somemight forground binding him

by the of those in hewhose hands hadusages it. 1placed N.
H. 80, Wendell;Tredick vs. 18 MaineRep. 99,R. Maine

Smith;Bank vs. 17 R. Whitwell449, Johnson;Mass. vs.



420 SULLIVAN.

v.Moore Waitt.

Blanchard; 1 Peters’Pick. Grand vs.305,23 R. Bank
vs.S. 25, Triplett.C. The Bank WashingtonRep. of

vicinityin thethat of all the banksThe fact the custom
customthelikematter,where the in thislived, was,parties

thethe adds no tobank, strength plaintiff’sof Framingham
maytheseof institutionscase. If the customs and usages
thanfartherdeal can nothem, gobind those who with they

well settledare not in accordance withthat, when they
thoseto changelaw. is in theirof It not powerprinciples

and lia-additionalto dutiestherebyand imposeprinciples,
who do with them.those not dealbilities upon

New granted.trial

Cummings vs. Nichols.

partyparticular kept,is no in aThere form which the book of must be in order
evidence, keptits in supportto admission in of his account. But it must inbe
show, itself, charge againsta party,.such as to of a themode adverse and the

book,charge,of that that the in party’snature so connection thatwith the oath
original entries, chargesbook his ofthe is book that the in hisare hand-writ-

ing, they they purport made,that were made at the time to have been and at
delivery performancenear tire times of theor of the articles or the of the ser-

vices, claim,will the natureshow of the farther partywithout evidence thefrom
interpret meaning characters,arbitrary significationto the of the "of which is

onlyknown himself.to
entry transaction,in must beThe the book timemade at or near the of but nothe

particular beyondtime is limited it bewhich cannot The mustmade. court
judge bringwhether the circumstances of the it Thecase within the rule. en-

must memory thingstries not be memoranda made from the which haveof
long passed.since must necessaryThere be dates to the itentries. But is not

precise daythat the chargeof the month should be affixed to the in all cases.
charges specific particular;Th'e must be and but in isrespectthis some latitude

allowed, depending upon the nature of the case.


