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fortakenmoney actuallynot that this washowever,say,
ofand the does not in theforbearance; languageplaintiff

willinglythe that not or indirectly,statute he hassay directly
cent, forand than the rate of sixtaken received at permore

a de-of it could be consideredthe forbearance the loan. If
ofbe only by ivaythe matter the it wouldnial of of plea,

notwhich is sufficient.inference,orargument,
the saysadvertedalready to,the statements plaintiffAfter

orindirectly, unlawfully, anythingis ornot, directlytherethat
thanin and the moretaken, by note,reserved, secured or

cent, forannum, forbearance,the rate of sixafter per per
it inset forth. But is notthan he had above allegedother

had been reserved or se-that unlawful interestanythe plea
does not meetaverment, therefore,in the note. Thiscured

the matter of the plea.
Rejoinder rejected.

Erskine vs. Erskine.

plaintiff quantity at acontracted furnish the a of wood certainThe defendant to
notifyaccordingly. Held,it that was not toplace, and delivered he bound the—

perisha-had it. if had to deliverthat he delivered But he contractedplaintiff
exposure, by beinginjured bysuch as suffered to re-property, would be orble

of,being perhaps mightit left without taken care a noticewhere was bemain
necessary.

ready pay money place, accordingparty be to at a certain time and to hisa con-if
tract, party processaand be summoned as trustee of the other in which is after-

discontinued, him,upon pending process,a demand the will notwards be suffi-
money.maintain an action forto thecient

agreed pay money plaintiff daydefendant to a sum of to the on 14thThe the of
MayMay. plaintiff,On the l7thof he was summoned as the thetrustee of

“paidhaving money.the There was evidence that late in the month ofnot
plaintiff money. Held, provedMay,” the demanded the that the thatevidence—

during pendency process foreigndemand was made the the ofthe of attach-
ment.
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house,day, at his a writtenparty promise money specifieda de-payIf on ato
absence,his will be invalid.money,mand of left at his house intlie

sufficient, appearBut that he knew a demandmight, perhaps,it if it shouldbe
made, upon person.him inawaywas avoid a demandto be and went to

“bond, keep-furnishgave plaintiffThe that he woulddefendant the a conditioned
at,summer,ing” cattle, andplaintiff’s he all timesfor the both winter and had

hay partiesquantityin his for the cattle. The resided to-barn a sufficient of
Held, dutygether that it was not the defendant’s to fodderin the same house.—

the cattle.
other,patties at a distance from each itthat if the had lived would haveSemble

cattle,charge andduty of the to fodder them.defendant’s to takebeen the

ofon the 14th inday May, 1836,on datedbondDebt,

dollars.of thousandthe sum twopenal
amongof the bond other things,condition provided,The

the the sum ofshould plaintiffthat the defendant pay f839.00
defendant,the in Claremont,house of in eightdwellingat the

ofon the first halfwith interest the sum,annual payments,
he should furnish for twothatinstalments; keepingin equal

winter andthe both sum-horse forand one plaintiff,cows
that he should furnishthe theyear;is, duringthatmer,

thefour feet at eachdoor,cords of woodtwelveplaintiff
as heand more wood needmightas muchwinter,everyand

woodthe himself,hisfire, getting pro-one by upto keep
not be sufficient.cords shouldtwelvevided

with a briefissue,the state-generaldefendant pleadedThe
the bond had beenof performed.conditionthethatment

of breach of the con-anyevidencenoofferedThe plaintiff
above nor ofspecified, anyin the particularsexceptdition

of 1840.May,day14ththebeforebreach
testified in thewitness who thataoffereddefendantThe

thatwas informed thehe1841,May,of14ththeofmorning
tothat he wentin road;theintoxicatedlyingwasplaintiff

and toit,him of proposedand toldhousedefendant’sthe
was Thelying.thewhere plaintiffthe’placeto goffohim

he went,beforethat,addedandit,he knewsaiddefendant
to count,the witnesshe wishedwhichmoneywas somethere

on thatdefendantthefromtheduewas plaintiffwhichand
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and heday, requested the to until hewitness wait had ten-
“dered the money. He the and ismoney, said, hereproduced

the onmoney due the bond this andday,” delivered it to the
witness, who. counted andit, found it toamounted $104.87,
and delivered it to the defendant. then went toThey the

and found him intoxicated, and unable toplaintiff, move.
witnessThe testifiedfurther that he saw the same money
fall ofin the the inyear 1841, court. moneySome was

then and the witness said it theproduced, was same which
he last andfall,saw which he counted at the defendant’s

on the 14th ofrequest day May, 1841.
aThe offered witnessplaintiff who testified that on the

3d 1841,or 4th of he wentday June, with the toplaintiff
the defendant’s house three for thetimes, of witness-purpose

a demand to thebe made oning by theplaintiff defendant
for the but that the defendantmoney, was not at home. The

left aplaintiff then at the house of which thepaper, follow-
ais and the ofing copy, original which was atproduced the
“trial. Claremont, 3d,June 1841. HiramMr. Erskine :

make aherebyI demand on you for what is due me this
in and theyear money, ofpresent twoexpense keeping cows

and one horse the and cordswinter, twelve ofpast wood.
James Erskine.” witness also onThis went the same oc-

house,casion to the defendant’s for the further ofpurpose
that he hadhim asnotifying trustee, in adischarged.him suit

theby againstwitness the inbrought whichplaintiff, the
was asdefendant summoned and whichtrustee, was com-

on themenced of 1841.day May,17th
also evidence late inThe offered that the monthplaintiff

of at the house of the the1841, defendant,May, plaintiff
hetold him wanted his to which defendant mademoney, the

theanswer,no and then said he wanted the moneyplaintiff
his bond. thedue on The defendant said he had money,

he the andthat would not let have it,but wouldplaintiff
a in thenot with the house. The wit-night plaintiffsleep

wasthat the inness said one and the defend-plaintiff room,
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in theant another and the doors betweenadjacent,room that
waswhodefendant,rooms were But a witness for theopen.

also that he the he wantedsaystated heard plaintiffpresent,
it to anyhis but did not know that he saidmoney, person

in that defendant wasand not remember thedidparticular,
present.

In relation cows and the de-horse,to the of thekeeping
fendant offered hadevidence that he had sufficientalways

and the of thehay for and that inpasturage them, spring
1841 the a witnessyear some cattle there : andplaintiff kept

testified that on that theone heard aoccasion, having report
and wereplaintiff starved,that his cows horsecomplained

he told the defendant of then said toit. The defendant the
“ I will not feed am not boundthem Iplaintiff, any longer;

to feed there is the barn and the and there arethem; hay,
the themstanchions, and feedyou may yourself.”

A witness for the ofthe testified that in summerplaintiff
the 1840, theyear him some cowstoplaintiff keepemployed
for ashim, as the milk would for andlong thepay keeping,
then to drive them to the hedefendant’s—that themkept
until the month of and then drove them to theDecember,
defendant’s. The defendant not at he wentwas andhome,
to and told whathim, him he had done, and the defendant
said wouldhe have to do with but he didnothing them, not

that he would furnishnot for them.say Anotherkeeping
stated,witness that he also was and that the defend-present,

ant he would notsaid have to doanything cows,with the
would notand fodder them more. Another witnessany

that thetestified to see torequested him the cows,plaintiff
and he talked with the defendant about them, and de-the
fendant said there was hay there, thatenough but he would

feednot them.
defendant also in theThe thatproved, latter of thepart

month of December, 1840, he drew twelve cords of wood
for the and it at the door.depositedplaintiff,
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verdict was taken, by consent, subjectA for the plaintiff,
the of theto court.opinion

wasLeland, whom for the(with plaintiff.Pierce)
case finds that late in was1841,I.The theMay, plaintiff

and toldat defendant’s him he wanted thehouse, moneythe
due on his The defendant hebond. said had the money,

that he would not let him andbut have would notit, sleep
in the witha house him. The witness does not fixnight

on which thisday demand was but ifany made,particular
it were to the 14th itsubsequent was sufficient.day.of May,
3 Ev.Stark. 1395.

was an and an and un-demand,Here absoluteexpress
refusal,conditional without reason.assigning any

on thecase finds that of theMay,The 17th defendant was
as the trustee,summoned and that on the 3d ofplaintiff’s

he notified suit settled,June was that the Avas and that a
demand was then at hiswritten left house for the money.

notThe does state whether the and1. case demand un-
torefusal were the service of theconditional trusteeprior

of itsor after the notice beenhaving settled.process,
that it wasis, between thelegal presumption2. The 14th
theand of or between 3d andMay,17th 16th of June, be-

itno mention of was made at thecause and notrial, reason
he would not make theAvhyassigned payment.

on the defendantdemand,3. noIf, assigned reason for the
he now can have no excuse. noIf reason benon-payment,

at the time of a refusal to a thecontract,given perform party
avail of oncannot himself trial. 3any 1244,Stark. Ev.

mustThe excuse be stated Avhenthe1489. is calledparty
for Saund.2 3107 II. Bl.upon performance. ; 178,Rep.

vs.French Campbell.
The written atdemand,II. left the defendant’s house on

the 13th of is sufficient. 3June, Stark. Ev. 11498 ; Esp.
31.22,

The he be todefendant, not bealthough may bound at
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at theto leave the moneyhome make the mustpayment,
be when called for.tohouse, paid

shall furnishthat the defendantIII. The bond provides
and everyof wood at the eachdoor,the twelve cordsplaintiff

ofin the Decem-and the case finds that latter partwinter;
for the at theÍ the defendant drewber, door,84.0, plaintiff,

twelve cords of wood. is insufficient, because,This
“ are1. The words the winter” toduring indefinite, as

the and it necessarytherefore was to theday, notify plaintiff
that he had delivered the wood in of his con-performance
tract.

When a2. has a time more than oneparty comprehending
a week or month tofor deliver an articleday, instance, in,

the law theis that lie shall inform other on whatparty day
the time to deliverwithin he intends andit; moreover, for

that the woodaught here, haveappears might been taken
the nextaway day.

ofIV. The construction the clause for the cowskeeping
settled byhas been the The of the wordsparties. meaning

“ thatis,furnish the shall takeparty and carekeeping,” keep
of the and his refusal to have tocows, do theanything with

a breach of thecows was contract.

for the defendant.Hibbard,

not aGilchrist, The evidence does showI. breach of
in the condition of the bond which theclause de-bythat

he would thethat furnish twelveplaintifffendant agreed
at the each and winter.door, everyof wood Thecords

that in the latter of the ofmonthpart De-proveddefendant
he twelve of wood for thecords1840, drewcember, plain-

door.it at the The thatarguesplaintiffandtiff, deposited
a of the the defendantcondition,breach becausewashere

of thehim notice of the anddelivery wood;notdid give
for whichthat, woodalso, mighttheaughthe says appears,

56XIII.VOL.
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next is heday. true, mighttaken the Itawayhave been
otherand he have committed anytaken it away, mighthave

butthe or his person;upon plaintiff’s property upontrespass
a ofif a have fulfilled contract for the delivery prop-party

he at future time com-that somecontingency maytheerty,
whatwill render invalidhardlymit imaginable wrong,some

what grounddone. We cannot conceive onhe has properly
the benotify mayit was to Casesnecessary plaintiff.

havemightwhere, althoughperhaps, propertysupposed,
a could notof itscontract,been delivered in spiritpursuance

of thenotifiedwith unless the had beenbe complied party
be in-as wouldsuchdelivery. Perhaps perishable property,

toto the or sufferedjured weather, by beingby exposure
couldcare of,remain where it was without takenleft, being

un-the of a contract,not be delivered so as to satisfy spirit
aunlessa notice should the Butdelivery.less accompany

cir-somenecessary byshould be rendered peculiarnotice
it be norwe are not aware that shouldcumstances, given;

as thedo we know that there is any such general principle
in a case like wouldstated, which,has theplaintiff present,

defendant to wood at theagreedit. The deliver therequire
did sodoor. He deliver it. It does notplaintiff’s appear

that a could answerednotice have useful andany purpose,
we think that this no ofthere has been breachupon point
the condition.

The next whether the conditionquestion is, were-broken
for the of the money.payment

that the atrequisiteIt was the housereadysumappears
of the at the on the ofdefendant, time, 14thappointed day

1841.May,,
lateThe offered evidence that in the month' ofplaintiff

ofMay he demanded the the defendant. Onmoney the
of the defendant was as theday May17th summoned trustee

and theof the as creditors of theplaintiff, plaintiff might
attach the inlawfully money the hands theof defendant,

the bound to tolatter would not be it the dur-pay plaintiff
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the ofing thependency trustee Was the demandprocess.
made before the service of the trustee or ?after Thisprocess,

thedepends to beupon construction to thegiven words,
*‘late in WeMay.” think mean a later than thethey day

We17th. should not call the 13th day days previous—two
to the middle of the in the and wemonth;earlymonth —
cannot that thesay 17th today thedays subsequent—two
middle—is in thelate month. The is about theday17th
middle of the and wemonth; must construe the demand
to have been made to thesubsequent 17th It isday. also
to be that theremarked, against evidenceplaintiff’s tending
to a demandthat was then beprove made, is to theweighed

oftestimony a witness the defendant,for who was present,
heard noand demand made theby defendant theupon plain-

Thetiff. demand in leftsubsequent atwriting, the defend-
ant’s house in the 3dhis absence on ofor 4th isJune, invalid.

defendant was not to atThe bound remain tohome, receive
thethe and written demand could be noplaintiff, of avail;

unless, it should that he knew ofperhaps, theappear plain-
and went to aawaytiff’s avoid demandintention, upon him

hein which does not toin this caseperson, appear have
We that indone. think this the condition hasparticular

with.been complied
“also binds the toThe condition defendant furnish keep-

for two and one horse for the both wintering cows plaintiff,
that theis,and summer ; year.”during

acontract establish-The householdcontemplated separate
for the In the various arecondition,ment articlesplaintiff.

which the to furnish to thedefendant agreesenumerated
“ furnish,”and the word in this connection evident-plaintiff,

“ to for.” to theagreesmeans He alsoly permitprovide
to certain in the house and garden.have privilegesplaintiff

house the thedefendant,in the withresidedThe plaintiff
there to and thewere be defendant’senjoyed,privileges

bywas to be on thecontract performed occupiedpremises
be done.so far as naturethe from its couldparties,
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wascontract towhere thethus certainbeing,The place
of itsmannerthe arises to thebe asquestionperformed,

and the evidence.the effect ofperformance,
“ thetodefendant to thewas plaintiff occupyThe permit

he wasand to the Of course,room,” garden.square occupy
thatato the room in such situationhave and gardenbound

the Hebyand enjoyed plaintiff.could bethey occupied
he was tothe Butalso to furnish for plaintiff.was apples

into histhan tomore the godo something permit plaintiff
bethem, anyif there to applesorchard and gather happened

was do thetrees,the as he to more than plain-permitupon
ifhis land and cut the theregrass,to intogo mowingtiff

he to theWhatever article was furnishany. plaintiff,were
to itit,to him and placewas with; procurehe provide

and convenientlycould reasonably enjoywhere the plaintiff
not been a with his contract,would haveit. It compliance

whichhe somewhere his'had, grassthat upon premises,
mightbeen made into or whichhay,might have apples

for for was notbeen the the stockhave gathered; keeping
the toin the nor werefield,to be furnished mowing apples

thethe thatused in orchard. The contract requiredbe
be cut andshould thegrass gathered.apples

indenied was theis not that there barnenoughIt hay
the the now thefor and case turns;stockplaintiff’s upon

tothe fodderwhether it be the of defendantquestion, duty
barn,take of and feedthe stock—to them in thecharge

If be his will the construc-them. such it result fromduty,
of wordthe “furnish.”tion

at forto furnish B’sA, livingIf agree keepingNewport,
B at it becattle, Claremont,living might properlyperhaps

held that he should at and that he shouldfurnish it Newport,
fodder the could not atB,the cattle sent him as latterby

if oneClaremont that duty. And, generally, agreeperform
to at than the own-furnish for cattle another placekeeping
er’s shouldresidence, the fodderparty them;contracting
for this a ofwould be construction thebut reasonable con-
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would intend.the Butand what probablytract, parties
and the evident intentionlive together, is,where the parties

a household establish-tois only provide separateonethat
a canmanner that heother, reasonablyin suchtheforment

a contract this mustof such asthe constructionit,enjoy
of thesituation parties.with thevary

do than sufficientshould more providedefendanttheIf
shouldwinter,in if hecattle, bam,in the thetheforhay

his in summer ? Shouldwill thedutywhat bethem,fodder
in theto the morning,are driven pasturethat theyhe see

If the word “furnish”in the evening?homebroughtand
a forsufficientmore than to pasturething provideanymean

we the wordgivebe But cannotduty.must hissuchthem,
a meaning.so large

de-binds thecondition,the whichis a clause inThere
untilowned,thenas thesuch cattle plaintifftofendant keep

a matter. Ais differentthe November. Thisdayfirst of
of themá to take chargeto is contractcattle,contract keep

tofor butthem,toonlynot keepinggenerally; provide
fodderfor maintenance —todo theirevery thing necessary

of a con-is suchthem and the constructionsuch; general
tract.

of ano evidenceof that there isis,the courtThe opinion
the defend-of in thisbreach the condition particularthat

a ofall quantitydid sufficientduty, byant his providing
his shouldfodder cattle,with which the mighthay plaintiff

there musthe fit beso to and thatdo,see
theJudgment for defendant.


