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alleged beingThe that thedeclaration defendant and one E., now deceased, part-
jointly goodsindebted to thewere the on forners, account, sold,plaintiff, —that

discharged againstandreceived the note of and settled the accountE.,plaintiff
ithe and the E.E. the note of tofirm, died, thereupon presentedplaintiff—that

survivingas but hadthe to thewhodefendant, partner, same,promised pay
neglected. Held, gravamen neglectthat the was a the defend-of the action by—

con-ant to a verbal the debt of no sufficientE.,toperform promise pay —that
alleged, statutesideration that as stated was within the ofwas the case—and

frauds.

tending mightthe to show that the note of E. not have beenBut evidence received
the the had leave to amend.dischargein the debt ofof partnership, plaintiff

Assumpsit. stated that theThe declaration defendant
ondeceased,one now were the 1stEastman,and G. ofE.

the in the sumindebted to of1837, jointly plaintiffApril,
tofor that time delivered said Eastmanbeforegoods &■$25,

in the business, andBurbank, being lumberingthey partners
of theon account and for bene-deliveredsaid goods being

on thefit of and the 5th of May,said firm; 1837,plaintiffs
theof Eastman for andgoods,received the note discharged

.and the the firm andsettled account onagainst afterwards,;

died, and thethe 1st EastmanDecember, 1837,of plaintiffs
defendant,note to the as survivingEastman’spresented part-

and defendant to the but hadner, same,the promised pay
do.so toneglected

athe the of clerkbn from intrial, testimonyIt appeared,
aof that in 1837 he made salethe ofplaintiffs,the employ

to a ofto barrelEastman wantedgoods Eastman, get—that
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for the lumber of the defendantpork composedcompany,
and which the andEastman, witness asked Eastmansold,
how he should out note,make the Eastman then stated—that
the time hewhen should and he outsaid makemightpay,
the note in his was thename, done,which company—that
were then on business,the aboutcarrying lumbering —that
the time of Eastman for the theby defend-spoken payment,

atant was the said hestore, note,of thespokeplaintiff’s
wasknew it for the and he wouldgiven use, paycompany’s

and that heit, had Eastman he would it. Thispromised pay
was about and and1837, Eastman then hadAugust, property
was to be but died in the fall ofreputed solvent, the same

The witness farther that in theyear. testified, ofspring
he had another1838 conversation with the defendant re-

the the defendant then henote, said did notspecting —that
as he on theknow should but witnesspay it; sur-expressing
and him that he hadprise, informing his formerreported

theto and werethey satisfied, the defend-plaintiffs,promise
said hefinallyant would the he hadnote, to do it.pay agreed

thatfarther testified theHe hadplaintiffs delayed presenting
a theas claim estate ofit Eastman.against

defendant contended onthat, evidence,The this the credit
to and notEastman,was to the andgiven that thecompany,

not be maintained.couldaction
was takenverdict for theA by consent,plaintiffs, judg-

be rendered thethereon,to or verdictment set aside and
forrendered the defendant, to thejudgment according opin-

theof this courtion ease.upon foregoing

for the defendant. The declaration states anPerley, orig-
and aof the of itliability firm,inal discharge by thetaking

Bevan vs. 1Lewis,of Eastman. Simonsnote 376, shows
note of one athe istaking partner discharge.that

nothen, consideration for theis,There defendant’s prom-
be taken inmaythis 4and arrest.ise, exception iiasi 464,

Ashburnham; D.vs. 7 E. 348.Jones
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of action.The declaration does not state causeany good
a of the defend-states a and reliesIt discharge, upon promise

for no isant, made which consideration alleged.subsequently,
onis not nor the note. Thesold,The declaration for goods

is collateral to the of the and thesale goods makingpromise
of the note.

and theis no variance between the declarationThere
a note of Eastman.The was fororiginal bargainproof.

of firm. Eastmanis no evidence of a theliabilityThere
said hefirm,of the and•said he wanted for the usegoods
the usenote. well be forwould his The goods mightgive

on Eastman’s credit.firm,of the but be purchased

thethat notethe The case findsNesmith, for plaintiffs.
whichof or for goodsthe use thewas forgiven partnership,

defendant,that theof the andto the usewent partnership,
isto sufficient.fact,that Thisknowing promised pay.

a for whosepersonon Parties to Actions 62. IfHammond
to it,been is not aa note has but whogiven, partybenefit

the or moral obli-holder,the equitableto priorpaypromise
151,a consideration. R. Stew-sufficient 2 Caines'isgation

cited.; 294,vs. Eden Cotoperart
for the benefit of the defend-ais considerationThere past

ishe afterwards assents. This sufficientto whichandant,
the action.maintainto

moneyin One receivedwereattorneys partnership.Two
and a note. Thelaid out on gaveto be mortgage, separate

814,liable 2survivingwas held as partner.other Cowper
refer, also, 400,We to 11 Pick.vs. CadyWillet Chambers.

Pick. vs.430,vs. 12 Woodward 9Winship;Shepherd;
vs.272,Pick. Etheridge Binney.

hands,a funds in hishas been held that havingIt person,
of liable. 3to the debt is Har.another,and promising pay

2Sim,vs. cited Stark. Ev. 596.451, RayrnerMcHenrySp
the contracts servant,liable for of his wheremaster isA

to his and he has notuse,the comes anconsideration paid
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for it. 1 Ld. 224, Bolton vs.equivalent Hillersden.Raym.
this was the contract ofsolely and one withEastman,If

the defendant had to dowhich thenothing originally, plain-
to theforbore claimtiff Eastman’spresent against estate,

was the andinjurywhich an furnishes aplaintiff,to suffi-
to an actionsustain on thecient consideration defendant’s

Gibson,vs. 2 N. 11.Underhill 352.Rep.promise.

declarationJ. The sets forth divers andParker, C. facts,
sustain their suit severalthe ask,to differentplaintiffs upon

facilitate ourIt tomay, perhaps, investigations,grounds.
what is the ofin the first thegravamen action.enquire, place,

states that the defendant anddeclaration one E. G.The
the ofdeceased, on firstwere,nowEastman, 1837,April,

to in thethe sum of forindebted plaintiffs $25, goodsjointly
todelivered andthem, they beingthat timebefore partners,

on of and thebeen delivered account forthe goods having
it not thatof the firm. But does in consider-benefit allege

of that indebtedness to northeyation promised pay, attempt
the or for sold. theaccount,them Ongoodsto charge upon

that on the fifth of 1837,it to aver May,contrary, proceeds
thenote of for and dis-goods,received the Eastmanthey

the the firm. isagainstand settled account It notcharged
a note in his ownEastman gavethat partnershipalleged
the note of the ordefendant,that the note wasorname,

intended to bind him.his was Theorcontained promise,
note of the defend-not that this was thethen, isgravamen,

to theand he has con-promisethatant, neglected perform
this of theit. So far as the facts caseparttained in upon

sole note of Eastman wasthat theforth,are set it appears
the debt of theand of firm;in dischargereceived payment

thethe defendantofliability uponif theand, so, previous
settlemightterminated. Thethereby plaintiffsaccount was

if theynote inaccount,the Eastman’sreceiving payment,
defendant,theand thereby dischargesaw fit,

58von. xiii.
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declarationThe then on the first ofthat Decem-alleges,
ber, 1837, died,Eastman and the East-presentedplaintiffs

to theman’s note asdefendant, and thesurviving partner,
defendant to the which he haspromised same,pay neglected
to do. The that it wasallegation to him as sur-presented

does not that ait was note.viving partner, imply partnership
is in theIt described same sentence as Eastman’s note. The

action then is founded a of the defendant toupon promise
note Eastman,the of which is topay substantially,alleged,

be the debt of andEastman, which well have beenmay his
itdebt, had its anotwithstanding in debt fororigin the pay-

ofment which the was once liable aas partner.defendant
this view of theIn there cancase, be no that thequestion

cannot sustain their action. is noplaintiffs There sufficient
forconsideration this of thepromise moral or le-defendant,

fact thatThe the defendantgal. was formerly con-liable,
nostituted moral reason he should ifwhy thepay, plaintiffs

the solehad received note of Eastman in and dis-payment
of the account. Andcharge Eastman’s deceasesubsequent

would not make the case in thisany stronger respect.
The case as in thestated declaration is within theclearly

statute of frauds, thenotwithstanding averment respecting
the of the debt.origin

beenIt has that theargued forboreplaintiffs to thepresent
aas claimnote the estate ofagainst inEastman, consequence

of the of the defendant topromise it. Butpay ofnothing
inthat is the declaration,stated nor would it have availed

the declarationhad to as aproceeded state, of thepart history
case,of the that after the defendant- to thepromised notepay

the forbore to it as aplaintiffs claimpresent against East-
estate. theman’s Had declaration alleged that the defend-

in consideration thatant, the would forbearplaintiffs to col-
the debt oflect Eastman’s toestate, promised with anpay,

of actualaverment forbearance, it would have apresented
cause ofdifferent butaction; there is no evidence stated

would havewhich sustained it.



459TERM, 1843.JULY

v. Burbank.Greenleaf

to the under which the verdict wasAccording agreement
ittaken, must be is someset aside. as thereBut evidence

to show that the note of was in facttending Eastman not
received as and the bethat defendant eitherpayment, may
liable the wason the that the noteaccount, groundupon
not to vs.be H.received, 505,so N.agreed (10 Rep. Jaffrey

thatCornish; 15 or498,R. vs.Wend. Rathbone Tucker,)
the note bemay note,treated as a notwithstand­partnership

it insteadis with the name of aloneing subscribed Eastman ;
of therendering defendant, mayfor thejudgment plaintiffs
have leave to amend their theyif believedeclaration, they

acan make better case. N. H. vs.10 Alexander499,Rep.
Pierre.

Verdict set and leave to amend.aside,

vs. Niles a.Blake &

personalWhere the performance, by obligor,condition of a for thebond is the of
things,one of two of may any pe-one which be done at time within limiteda

riod, and performed, first, expirationthe other is be in the atto default of the
if,time; time, performanceof that impossible, bywithin the becomesthe the

sayed.God,act the condition of isof the bond
tras,a principal obligor applyThe condition of bond that properthe should theto

authority, oath,year, poorwithin a and take orthe debtors’ surrender himself
expiration year.at the about ato the creditor of the He died month after its

Held, oath,yearthat he had in to andthe whole which take the thatexecution. —
by performancehis death the was excused.

Debt, a dated 1841.bond The actionupon February 24,
was submitted to the thedetermination of court aupon

of facts.statement
The Elijahrecoveredplaintiff having againstjudgment

and Niles,Tuttle John caused them to be arrested theupon
and in of theexecution, they, statute,pursuancethereupon,


