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v. Burbank.Greenleaf

to the under which the verdict wasAccording agreement
ittaken, must be is someset aside. as thereBut evidence

to show that the note of was in facttending Eastman not
received as and the bethat defendant eitherpayment, may
liable the wason the that the noteaccount, groundupon
not to vs.be H.received, 505,so N.agreed (10 Rep. Jaffrey

thatCornish; 15 or498,R. vs.Wend. Rathbone Tucker,)
the note bemay note,treated as a notwithstand­partnership

it insteadis with the name of aloneing subscribed Eastman ;
of therendering defendant, mayfor thejudgment plaintiffs
have leave to amend their theyif believedeclaration, they

acan make better case. N. H. vs.10 Alexander499,Rep.
Pierre.

Verdict set and leave to amend.aside,

vs. Niles a.Blake &

personalWhere the performance, by obligor,condition of a for thebond is the of
things,one of two of may any pe-one which be done at time within limiteda

riod, and performed, first, expirationthe other is be in the atto default of the
if,time; time, performanceof that impossible, bywithin the becomesthe the

sayed.God,act the condition of isof the bond
tras,a principal obligor applyThe condition of bond that properthe should theto

authority, oath,year, poorwithin a and take orthe debtors’ surrender himself
expiration year.at the about ato the creditor of the He died month after its

Held, oath,yearthat he had in to andthe whole which take the thatexecution. —
by performancehis death the was excused.

Debt, a dated 1841.bond The actionupon February 24,
was submitted to the thedetermination of court aupon

of facts.statement
The Elijahrecoveredplaintiff having againstjudgment

and Niles,Tuttle John caused them to be arrested theupon
and in of theexecution, they, statute,pursuancethereupon,
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re-this and werebond, with the defendants as sureties,gave
inwasleased from the arrest. of the bondconditionThe

withinusual theform, should,the that obligorsprincipal
one from the andauthority,to theyear arrest, properapply
take the oath law in defaultdebtors,for orprescribed by poor

thethereof should surrender themselves to the increditor,
manner at the of theby law, year.prescribed expiration

Tuttle, one of the withElijah obligors,principal complied
oath,of the debtors’the condition the bond, takingby poor

abefore the of Johnyear.as by law,prescribed expiration
ofthe other died on theNiles, obligor, day20thprincipal

taken the debtors’1841, havingnot oath.March, poor

thefor plaintiff.Whipple,

the defendants.forFowler,Pierce Sf

Parker, J. No arises so much ofquestionC. thisupon
to be doneto the matters byrelates Tuttle.Elijahasbond

thehe socondition,that far as he wasperformedIt appears
theThe whetherquestion is, non-performanceconcerned.

■isof Niles excused byJohn his death.theon part
thethat where awell settled condition of re-bond,isIt

at the ofis time the condi-makingpossible&c.cognizance,
bethe same can thebeforetion, and, performed, condition

the or ofGod,act of the orby law, ofimpossible,becomes
there the is saved.obligation Co. Pitt.&c.obligee,the

byif a man be bound recognizance,Thus or bond,a.206,
next in aat the term such andcourt,he shall appearthat

thehe orday, dies, recognizancethe isobligationbefore
aunder similarwhere, beingIbid. So recogni-saved.

sick theviolentlytaken before day,washe confinedzance,
and could not be andbed, removed,and diedhousehis afterto

the waswas thatit held excused.performance 8day,the
vs. TheThe is297, People Manning. principleCowen

vs.also in 10Drake, Johns. 29.Mounseyrecognized
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The case in like those aboveis, cited,present principle,
with the the condition of twothat here consistedexception

in the for whichdisjunctive, and, Nilesparts, aught appears,
have one of them in his life time.might Nearlyperformed

a month execution of the andafter the noelapsed bond,
withinreason is shown he not thatwhy might time have

taken the oath.debtors’poor
But we of that does notare this take the case outopinion

of the From the nature of the itcase, was in-principle.
tended that he should have the whole inyear which to take
the and he was if he did not take itbound,oath; within
that to surrender himself.time, death,His before the expi-

of the him of thetime,ration to take thedeprived power
oath within a of the time allowed him to dosoportion by

ofthe the and hislaw,provisions prevented surrender, in
default of his so. he wasdone As nothaving required to

March,take the oath before the of there was no20th default
on his and it is for that reason thethat condition of thepart,
bond is saved.

5 it isCase,In Co. held that21, whereLaughter's the
of a bond consists of two in thecondition parts, disjunctive,

atare the time of the bondand both made, andpossible af-
one of them becomes theterwards act ofbyimpossible God,

is not bound to the otherobligor performthe forpart; the
made the benefit of theis for andobligor,condition shall

for and he hathhim,taken election tobeneficiallybe per-
for theother,one or the of thesavingthe bond.form But

to consider how far thatnecessarynotit is principle might
case.in the presentapply

decision offor the this thatcase,is sufficientIt where the
a theof bond is for personal performance,condition by the

of two one of whichof one things; beobligor, may done
within a limited and thetimeany period,at other is to be

of the at thefirst,in default ofexpiration thatperformed,
within the thetime, becomesif, performancetime ; impossi-

act of the ofGod,the condition the bond isble, by saved.
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case thebail,The of when dies after avoidanceprincipal
and return of ainventus,non est stands different ground.upon

return,There the condition is forfeited the avoidance andby
and the is a ofthe of bail isliability fixed. There provision
the on withstatute, however, which thecompliance maybail

a noobtain But this is of thedischarge.still part obliga­
and the bail withtion, terms,unless the he cannotcomplies
himselfavail of its 1 H.N. Hamil­provisions. 172,Rep.

ton vs. Dunklee.
Judgment thefor defendants.

Tenney vs. Evans.

When evidence is impeach verdict,offered ato improperon account of the con-
jurors,duct the jurorsof the affidavits the exculpateof are admissible to them-

selves, and to sustain the verdict.
wasEvidence offered to show that jury partial plain-the foreman aof was to the

Held, admissible,that his own affidavit explain imputedwas to the conducttiff. —
him, exculpate himself,to and to by stating jury-room,his in the andconduct

that jurorthe affidavit of another was admissible to the same effect.
Upon production said,the of evidence that the juryforeman of a had often before

trial, that plaintiff succeed,the testified,the would the foreman and also offered
evidence,other that those jest,statements wore inmade and that he had told the

'defendant also that also,he would appeared, plain-lose the Itverdict. that the
duringtiff the gotrial said he should not night,home on a certain but intended

stay jurors. Held,to and see some of the plaintiffthat the verdict thefor should—
be set aside.

aTrover. After trial and forverdict the the de-plaintiff,
fendant moved that it be set and athat newaside, trial be

on account ofgranted, the and conduct ofpartial, improper
the foreman of the andjury also; because the hadplaintiff

with some oftampered the jurymen.
of theIn support motion, the laiddefendant before the


