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Greenleaf v. Burbank.

According to the agreement under which the verdict was

taken, it must be set aside. But as there is some evidence
tending to show that the note of Eastman was not in fact
received as payment, and that the defendant may cither be
liable on the account, upon the ground that the note was
not agreed to be so received, (10 N. H. Rep. 505, Jaffrey vs.
Cornish ; 15 Wend. R. 498, Rathbone vs. Tucker,) or that
the note may be treated as a partnership note, notwithstand-
ing it is subscribed with the name of Eastman alone ; instead.
of rendering judgment for the defendant, the plaintiffs may
have leave to amend their declaration, i’ they believe they
can make a better case. 10 N. *H. Rep. 499, Alexander vs.
Pierce,
Verdict set aside, and leave to amend.

Braxe vs. Nines & a.

Where the condition of a boud ig for the personal performance, by the obligor, of
one of two things, one of which may be done at any time within a limited pe-
tiod, and the other is to he performed, in default of the fivst, at the expiration
of that time ; if, within the time, the performance becomes impossible, by the
acl of God, the condition of the bond is saved.

The condition of a bond was, that the principal obligor should apply to the proper
authority, within a year, and take the poor debtors’ oath, or surrender himself
to the creditor at the expiration of the year. He died about a month after its
execution—Ield, that he had the whole year in which to take the oath, and that
by his death the pexformance was excused.

Dzsr, upon a bond dated February 24, 1841. 'The action
was submitted to the delermination of the court upon a
statement of facts.

The plaintif having recovered judgment against Elijah
Tuttle and John Niles, caused them to be arrested upon the
execution, and they, thereupon, in pursuance of the statute,
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gave this bond, with the defendants as sureties, and were re-
leased from the arrest. The condition of the bond was in
the usual form, that the principal obligors should, within
one year from the arrest, apply to the proper authority, and
take the oath prescribed by law for poor debtors, or in default
thereof should surrender themselves to the creditor, in the
manner prescribed by law, at the expiration of the year.
Elijah Tuttle, one of the principal obligors, complied with
the condition of the bond, by taking the poor debtors’ oath,
as prescribed by law, before the expiration of a year. John
Niles, the other principal obligor, died on the 20th day of
March, 1841, not having taken the poor debtors’ oath.

Whipple, for the plaintiff.
Pierce & Fowler, for the defendants.

Parxer, C. J. No question arises upon so much of this
bond as relates to the matters to be done by Elijah Tuttle.
It appears that he performed the condition, so far as he was
concerned. The question is, whether the non-performance
on the part of John Niles is excused by his death. .

1t is well settled that where the condition of a bond, re-
cognizance, &c. is possible at the time of making the condi-
tion, and, before the same can be performed, the condition
becomes impossible, by the act of God, or of the law, or of
the obligee, &c. there the obligation is saved. Co. Liit.
206, . Thus if a man be bound by recognizance, or bond,
that he shall appear at the next term in such a court, and
before the day, he dies, the recognizance or obligation is
saved. Jbid. So where, being under a similar recogni-
zance, he was taken violently sick before the day, confined
fo his house and bed, and could not be removed, and died after
the day, it was held that the performance was excused. 8
Cowen 297, The People vs. Manning. 'The principle is
recognized also in Mounsey vs. Drake, 10 Johns. 29.
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The present case is, in principle, like those above cited,
with the exception that here the condition consisted of two
parts, in the disjunctive, and, for anght which appears, Niles
might have performed one of them in his life time. Nearly
a month elapsed after the execution of the bond, and no
reason is shown why he might not within that time have
taken the poor debiors’ oath.

But we are of opinion that this does not take the case out
of the principle. From the naturc of the case, it was in-
tended that he should have the whole year in which to take
the oath ; and he was bound, if he did not take it within
that time, to suirender himself, His death, before the expi-
ration of the time, deprived him of the power to take the
oath within a portion of the time allowed him so to do by
the provisions of the law, and prevented his surrender, in
default of his having done so. As he was not required to
take the oath before the 20th of March, there was no default
on his part, and it is for that reason that the condition of the
bond is saved.

In Laughter’s Case, 5 Co. 21,1t is held that where the
condition of a bond consists of two parts, in the disjunctive,
and both are possible at the time of the bond made, and af-
terwards one of them becomes impossible by the act of God,
the obligor is not bound to perform the other part; for the
condition is made for the benefit of the obligor, and shall
be taken beneficially for him, and he hath election to per-
form the one or the other, for the saving of the bond. But
it is not necessary to consider how far that principle might
apply in the present case.

1t is sufficient for the decision of this case, that where the
condition of a bond is for the personal performance, by the
obligor, of one of two things; one of which may be done
at any time within a limited period, and the other is to be
performed, in default of the first, at the expiration of that
time ; if, within the time, the performance becomes impossi-
ble, by the act of Ged, the condition of the hond is saved.
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The case of bail, when the'principa.l dies after avoidance
and return of non est tnventus, stands upon a different ground.
There the condition is forfeited by the avoidance and return,
and the liability of the bail is fixed. There is a provision of
the statute, however, on compliance with which the bail may
still obtain a discharge. But this is no part of the obliga-
tion, and unless the bail complies with the terms, he cannot
avail himself of its provisions. 1 N. H. Rep. 172, Hamil-
ton vs. Dunklee.

Judgment for the defendants.

Texney vs. Evans.

‘When evidence is offered to impeach a verdict, on account of the improper con-
duct of the jurors, the affidavits of the jurors are admissible to exculpate them-
selves, and to sustain the verdict. i

Evidence was offered to show that the foreman of a jury was partial to the plain-
iff.—Held, that his own affidavit was admissible, to explain the conduct imputed
to him, and to exculpate himself, by stating his conduct in the jury-room, and
that the affidavit of another juror was admissible to the same cffect.

Upon the production of evidence that the foreman of a jury had often said, before
the trial, that the plaintiff would succeed, the foreman testified, and also offered
other evidence, that those statements were made in jest, and that he had told the

*defendant also that he would lose the verdict. It appeared, also, that the plain-
tiff during the trial said he should not go home on a certain night, but intended
to stay and see some of the Jurors.—Feld, that the verdict for the plaintiff should
be set aside.

Trover. After a trial and verdict for the plaintiff, the de-
fendant moved that it be set aside, and that a new trial be
granted, on account of the partial. and improper conduct of
the foreman of the jury; and also because the p]amtlﬁf' had
tampered with some of the jurymen.

In support of the motion, the defendant laid before the




