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case thebail,The of when dies after avoidanceprincipal
and return of ainventus,non est stands different ground.upon

return,There the condition is forfeited the avoidance andby
and the is a ofthe of bail isliability fixed. There provision
the on withstatute, however, which thecompliance maybail

a noobtain But this is of thedischarge.still part obliga­
and the bail withtion, terms,unless the he cannotcomplies
himselfavail of its 1 H.N. Hamil­provisions. 172,Rep.

ton vs. Dunklee.
Judgment thefor defendants.

Tenney vs. Evans.

When evidence is impeach verdict,offered ato improperon account of the con-
jurors,duct the jurorsof the affidavits the exculpateof are admissible to them-

selves, and to sustain the verdict.
wasEvidence offered to show that jury partial plain-the foreman aof was to the

Held, admissible,that his own affidavit explain imputedwas to the conducttiff. —
him, exculpate himself,to and to by stating jury-room,his in the andconduct

that jurorthe affidavit of another was admissible to the same effect.
Upon production said,the of evidence that the juryforeman of a had often before

trial, that plaintiff succeed,the testified,the would the foreman and also offered
evidence,other that those jest,statements wore inmade and that he had told the

'defendant also that also,he would appeared, plain-lose the Itverdict. that the
duringtiff the gotrial said he should not night,home on a certain but intended

stay jurors. Held,to and see some of the plaintiffthat the verdict thefor should—
be set aside.

aTrover. After trial and forverdict the the de-plaintiff,
fendant moved that it be set and athat newaside, trial be

on account ofgranted, the and conduct ofpartial, improper
the foreman of the andjury also; because the hadplaintiff

with some oftampered the jurymen.
of theIn support motion, the laiddefendant before the
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court the ofaffidavits four thatwitnesses, to the fore-prove
hadman made declarations, before the atrial, which evinced

offeeling towards thepartiality Thereplaintiff. was also
evidence that the had said that the foremanplaintiff would

him case,the if hegive could. To remove unfavorableany
from thethis, offered evidenceimpression plaintiff that the

foreman had told him he would lose the case, and also that
he jestedwhen was with theabout he hadtrial, said that the

foreman would him thegive case, and that he arequested
towitness to tellhis and his wife thego house, that case was

safe but thatj this was said and because others werepublicly,
withthen him on thejesting subject. The alsoplaintiff,

made didaffidavit that he not know what the foreman’s opin-
ion was the untilcase, the verdict was returned.upon The

toldforeman testified that he had each he would loseparty
but that hecase,the and inironically andspake jest, that he

theknew about andnothing had formed nocase, opinion
it before the trial. One ofconcerning the jurymen testified

the foreman nothat on theexpressed inopinion case, the
a ofmajorityuntil after the hadjury-room, jurors expressed

thein favor ofthemselves and the foremanplaintiff, testified
effect.to the same

testified that theOne witness toldplaintiff him, in the
trial,of that he notcourse the was homegoing that night,

intended to and jurors.see some of thestaybut

for thePerley, plaintiff.

whom wasFowler,Pierce for(with the de-Bartlett,)Sf
fendant.

ofGilchrist, J. The affidavits the andforeman, of one
have laidbeen before us for thejurors,of the purpose of re-

unfavorable to the verdictmoving any impression caused by
to it.evidence offeredthe The decisionsimpeach on the

ofof the evidence in relationadmissibility jurors, to their
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of vs. Lordare caseverdict, contradictory. In the Saville
Broug­asked2 Man. Lord TenterdenFarnham, 216,& Ry.

readin he couldham, doubt,a manner that a whetherimplied
the of a learned counseljuryman repliedaffidavit ? The

“ wasthat he could as to of thenot, jury.”the conduct He
adid into show that the not concurjurythen endeavoring

thehad been entered for the defendant. Inverdict which
case of vs. 2 Lord Ellenbo­Wooller, 111,Rex Stark. Rep.
rough said the affidavit of a could not be receivedjurorthat
in couldcase. And it has held that affidavitsany been their

in­not be received to show thethat they misapprehended
of im­iscourt,structions of the where there evidencenor,

thetoconduct the theby relatingorproper jury prosecutor
foundedto in that their verdict wastrial, general termsprove

but lawthe and the evidence. vs. Ste­nothingupon Tyler
vens, 4 H.N. vs. N. H.116; Hascall,State 6Rep. Rep.

a any352­ nor to the or; verdict, mistake,orimpeach prove
1Warburton,conduct by themselves. Owen vs.improper

326;Bos. P. R. 1Delaval,N. vs. R. 11: Jack­T.Vaise&
vs.son 4Williamson, Tucker,2 T. R. Dana vs. Johns.281;

vs.487; Dickinson,Jackson 15 ExJohnson 217; parte
6 Cowen vs. 5Caykendoll, 53; -, CowenSargent

vs. 1106; P., Wend. BridgesColumbia C. 297­People ;
vs. 14 Mass. Hannum vs. 19245; Belchertown,Eggleston,

vs. vs.Pick. Murdock Pick.311; Sumner, 156;22 Bishop
Williamson, 8 Greenl. there are other de­many162. And
cisions to the same effect.

evidenceBut where has been introduced to im-aliunde
the verdict, by showing conduct of thepeach jury,improper

them aor theupon by jurorsaffidavits ofattempts party,
have been inreceived of and inexculpation themselves, sup-

of the verdict. And for this there are substantial rea-port
sons. andThe tíiotives of jurors,characters who are bound

their andby oaths to a strictconsciences andimpartiality,
who so a in ourperform shouldimportant jurisprudence,part
not be assailed without an de-them forgiving opportunity
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“ as,wasjurors,”exclude the of saidtestimonyfence. To
361,in the vs. 6 N. H.Parker, Hascall,C. J. Stateby Rep.

“ their would beverdict, justin all neitherquestions affecting
to the the trialMoreover, juryto the nor jury.” byparties

set asideinto if a verdict could bewould soon fall disrepute,
who,an unsuccessfulbyevidence furnished solely party,upon

a in­and has at leasthimself, strongif not forsworncorrupt
to andverdict,theto unfavorabletestimonyterest procure
is no lack,and of there usuallywhose friends whomagents,

witnesses are usually drawn, mayand from whom hisamong
it heldhas beenfeelings. bybe his Andto sharepresumed

toof were admissiblejurorsthe affidavits provethis court that
andan the case,calculated to have influencethat uponpapers

were not inwere shown factthem,it was alleged,which,
aH. Onvs. 6 N. 352.Hascall, Rep.them. Staleshown

jurorwhere it was averred that a wasa new trial,forpetition
was admitted tohis affidavitto the explainhostile petitioner,

3Becket,the Haskell vs.towardshis feelings petitioner.
a new thetrial,a motion for upon groundOnGreenl. 93.

he becase,the had thejurors mayone of prejudgedthat
and conductthe to him.language imputedheard to explain

3 Such evidence is ad-Greenl. 204.vs. Greeley,Taylor
the and to thejurors,of ver-in exculpation supportmissible

4 We have,Johns. 487.Tucker,vs. therefore,dict. Dana
of inforeman,affidavit the connec-theconsideredandread

and thealso affidavit of oneevidence;the othertion with
the inin to foreman’s conduct therelationjurors,of the

ofthe statement the isforeman,it corroboratesasjury-room,
and tends to the verdict.of him,in exculpation support

not behe shouldto no reason why permittedbeseemsThere
evidence,his own tend-of bychargethe partialityto rebut

with the existenceacts were inconsistentthat histo showing
do he offerthis, surelyif may mayand hea feeling;of such

from whoof his onestatements,corroborationinevidence
are true.those statementswhetherknows

59von. xxn.
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we areevidence,to all theits due weightafter givingBut
The asser-be set aside.verdict shouldthat theof opinion

beforeand madeforeman,of the repeatedly positivelytion
theconnected withwould succeed,that thetrial,the plaintiff

and of theintention “to see somestayexpressedplaintiff’s
that these two had strongerpersons sympa-indicatejurors,”

than have existed.trial,of the shouldsubjecton thethies
it,oftheevidence, givennotwithstanding explanationThe

the is consistentfor thanfeelinga stronger plaintiffshows
jest.all inthat these declarations were merelythe ideawith

all from evidence,deductions theafterAnd, making proper
of theas as theleniently motivesand looking possible upon

remains to render it doubtful whether heenoughforeman,
nojuror,a whichwere impartial point uponperfectly —a

ever exist. No one would trust hiswillinglyshoulddoubt
to a of twelveor hislife, juryeven property, composed per-

of whom had made similar declarations to thosesons, each
foreman knew that he had said allin this case. Theproved

and is that didit- somewhat he notthings;these suspicious
to be excused from the case. The oftrying tendencyask

“or to see some of the jurors,”unprincipled parties,ignorant
to with to insinuate theirthem;as in this case own; tamper

into mindscontroversies the of weak orviews of their un-
form of andcases;in the thejurors, in-supposedsuspicious

willarts of which low avail itself to ac-cunningnumerable
its dishonorable italthough maypurposes, therebycomplish

in the ofall confidence administrationdestroy cannotjustice,
The lawbe too severely anxiously strives toreprobated.

them to bejurors, by causingsecure selectedimpartial by
renders alland this previous nearlylot, corruption impossible.

a of the we for thisit is price benefit,But thatpart pay weak-
and men will sometimesincompetentminded be selected;

can calculate in how ano one short aand time weak man,
hiscareless of begrave duties,one mayor prejudiced or se-

a course. A evil couldwrong greaterintoduced hardly befal
with institutions likethan, our the loss ofsociety, own, the
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and;in of juriesconfidence tbe entirepublic impartiality
bethe fearful ever pres-of a result mustsuchconsequences

determineent to the tominds of all calledwho are upon
questions thelike present.

Verdict set aside.

Sargent vs. Gutterson & a.

rightA to by pondflow land bymeans of a acreated dam anattached to ancient
site, prescriptive rightmill is quea in a estate.

land,an flowingIn action for rightthe defendant asserted a the land ofto flow
plaintiffthe by pondand others bymeans of a ana created dam attached to

Held,ancient mill that the of other lands flowed in the sameownerssite. —
competent plaintiff,manner were witnesses for the of theto rebut the evidence

right, they questiondefendants’ as were in inonly, and theinterested the not
suit,event of the nor in the record.

plaintiff,a of land toPrevious to sale the the vender said to him that the defend-
land,right the plain-ant had no to flow and conveyedafterwards the land to the

warranty. Held, fraud,tiff with covenants of in the absence of that verbalthe—
mergedwere instatements the covenants in the deed.

case, competentathe vender is plaintiffsuch forIn witness the in an action for
land,flowing upon being covenants,the released althoughfrom his at the date

damagedeed had premises.of the some been waterthedonejby to the

forCase, theflowing meadow.plaintiff’s
asserted aThe defendants toright flow the land of the

and also the land of Clifford, andPaige others, byplaintiff,
aof and a dammeans erected an ancient millpond, upon

which had beensite, maintained, as they since thealleged,
1761.year

theIt from of Danieltestimony H. thatappeared, Parker,
the of hedayon 7th the to1836, conveyedApril, premises

ofdeedby warranty.the This releas-plaintiff witness was
ed theby cross examination he stated thatUponplaintiff.


