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The Stateiv; Freeman,

len, who pronounced the judgment of the court, we feel
consirained to come to a different result {rom that to which
his reasoning led him,

"'The motion in arrest of judgment is overruled, and there
must be Judgment on the verdict.

Tar STATE 5. WEBSTER.

A prisoner was tried by the first jury npon an indictment, and found guilty, an-
other indictment being then pending against him. The evidence upon the irial
tended to prove that he was guilty of the offence charged in the other indictment
also. Several members of the second jury were present during the trial, and upon
being inquired of, answered that they had formed an opinion from the evidence
therein—Held, that they were incompetent to try the prisoner upon the other
indictment.

Inprorumnt, for stealing a horse, the property of one John
Brown, of Amherst, on the 5th day of June, 1842.

The prisoner had been indicted for entering the shop of
one Spring, of Amherst, on the 29th day of May, 1842, and
stealing property therefrom ; and at the August term, 1842, of
the court of common pleas, was tried on that indictment by
the first jury, and found guilty. The evidence on this trial
tended to prove that the prisoner was guilty of the offences
charged in both indictments.

Immediately . after the first jury had retired, the present
indictment came on for trial before the second jury. Upon
being inquired of, several members of the jury stated that
they were present during the trial of the former indictment,
and had formed an opinion from the evidence in that case.

The counsel for the prisoner then objected to his being
tried on this indictment by the second jury, on the ground
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that they were not impartial, and had prejudged the case;
but the objection was overruled, and the prisoner was tried
by the second jury and found guilty.

A motion was then made that the verdict be set aside and
a new trial granted, for the reasen before given ; and the
question arising thereon was transferred to this court for de-
termination.

Glove, attorney-general, for the state.
B. M. Farley, for the prisoner.

Giuorrist, J.  If it could be supposed necessary in any
case to refer to written law in support of so plain a proposi-
tion as that all judicial tribunals should be impartial, we
eould find it expressed with all needful precision in the con-
stitution of this state. 'The thirty-fifth article of the bill of
rights declares it to be ‘* the right of every citizen to be tried
by judges as impartial as the lot of humanity will admit ;”’
and although the judges of the superior court were there
particularly alluded to, the spirit of the sentence pervades
the constitution throughout. The 9th section of the act of
July 4th, 1827, N. H. Laws 467, (Ed. of 1830) provides
that a juror may be put to answer upon oath, among other
things, * whether he is sensible of any prejudice in the
cause ?” and the same section also enacts that if it shall ap-
pear to the court that a juror does not stand indifferent, he
" shall be set aside and another appointed in his stead.

But even without these provisions, the commonest regard
to justice would require that a party should not be compelled
to trust even his property—much less, as in this case, his repu-
tation and liberty—to the action of a tribunal by whom the
merits of his case had been prejudged. It is immaterial in
what manner a juror becomes biassed. 'The question is, is
he impartial, or is he not? He will be unfitted to do justice
o the parties, whether he derive his impressions from read-




JULY TERM, 1843. 493

Tﬁe State v Webster.

ing the newspapers, from common report, from casual con-
versations with his neighbors, or from hearing witnesses tes-
tify ina court of justice. His presence in court, in the jury-
box, where he had not only a right to be, but where the law
required him to appear, is no reason for holding that preju-
dices acquired in the court-house are any more sacred things
than prejudices acquired elsewhere, and that with these pre-
judices he should be allowed to sit in judgment upon his
fellow-men.

We are of opinion that the objection taken by the prison-
er’s counsel should have been sustained by the court, and
that the prisoner should not have been tried by the second
jury. The verdict must be set aside, and there must be a

New trial.




