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In con-upon seal,actions forth theshould setcontracts under the declarationnot
sideration, thanif be moreupon And therepromiseas well as it.the founded

itBut isconsideration, provedone as laid.alleged,the must be andwhole
distinctcontract, severalsufficient it consists ofto state much whereso of tlio
plaintiffparts, consideration, which thepromiseas ofcontains and thethe entire

alleges a breach.
(he sound, kind,plaintiff defendant, himThe warrantedpurchased whoa horse of

plaintiff,theso,and did not suitmanageable, andagreed if he were notand that
wastime the contractagent,he at theplaintiff’swould take him bade. The

possession hemade, plaintiff’sinjured in thesaid if was whilethat the horse
uponaction foundedIn anexpectshould take him back.not the defendant to

back;the horsetakea defendant tothewarranty,breach of the and a refusal of
was notplaintiff,Held, part of thedeclaration, thestipulation, onthat this or

promise, anddefendant’spart for theregardedto be the considerationas a of
necessarythat it in the declaration.it was to statenot

Assumpsit. secondon thethatset forthdeclarationThe
wouldthethat plaintiffof in1841, considerationFebruary,

andathorse,certainaof at hisdefendant, request,thebuy
de-thedollars,and twenty-fivethe one hundredfor sum of

horsethat thethefendant then and plaintiffthere promised
did not,he uponthat ifandwas andsound, manageable,kind

and manageable,to be kindtrial themade by proveplaintiff,
himwould takedefendanttheand did not suit the plaintiff,

inthe confidingand the money, plaintiff,back return —that
on the samethereafterwards,defendant,of thethe promises

the de-aforesaid. Yetthethe horse for pricedidday, buy
and subtillycraftilybutdid not his promises,fendant regard

was not kindthe horsein thatthis,thedeceived plaintiff
and sale,at of said promisesthe time makingand manageable

in consequenceandunkind, and unmanageable,wasbut
thesuit the plaintiff; whereupondid notthereof upon trial

andoffered ten-1841,of February,the dayon 19thplaintiff,
him toanddefendant, requested payhorse to thedered the

whichtwenty-five dollars,andone hundredofsaid sumback
to do.refusedthe defendant

thebya witness introduced plain-contract,To theprove
of as the1841,February,dayonthat the 2dtiff testified
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thetohe wentof the direction,and hisagent byplaintiff,
theand toldhorse,house of the defendant to thepurchase

thedefendant forthat he had come to the horse plaintiff,get
wouldhe—that the a saidanswer todefendant, question,in

andwarrant the andkind, sound, manageable,horse perfectly
and re-take thehim back did not suitif the horse plaintiff,

hefund the defendantthe then toldThe witnessmoney.
money.would thetake andhim on those conditions, paid

ifdefendantThe told thewitness further that hetestified
the thehorse was hurt while in the possession,plaintiff’s

un-to bewitness would which he meantmake it bygood;
derstood make itthat the would be bound to goodplaintiff

wit-the did thenot,to and that if thedefendant, plaintiff
defendantness would said to thefor the Heinjury.pay

tothat if not himthe horse he wouldinjured,was expect
take him back.

did notdefendant the contractobjected,The that proved
nonsuit thesustain the moved the court todeclaration, and

on the of a variance.groundplaintiff,
and instructed the juryThe court overruled the objection,

if to sustainthat, them,believed evidence wasby the sufficient
the declaration.

the de-a verdict for the andThe returnedjury plaintiff,
a newfendant moved for trial.

a variance.for the defendant. Here is TheChristie,
thewas a of contractwhole contract not stated. It partis

if the horse wasthat the should the damagespayplaintiff
the defend-was of the consideration ofinjured. This part

have been set forth. 6 Eastcontract,ant’s and should so
; 3 vs.472,vs.564, Bing. Blyth Bampion;Clarke Gray

Wilkins;vs. 1 PI.447, 324,ID. E. Ckitty’sChurchillSf
Ed.; 665,Phil. 855 Bristow;last Amos’ Evid. 2 Doug.Sf

; 2,P. vs. 2 EastB.Sp 116,vs. 2 White WilsonWright;
;; 320,vs. Porter 4 Brown vs. DittoTaunt.Penny Sayce

Court; vs.Pool vs. 4 B. Jones700, 445,Cres. Cowley;Sf
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5 11. 909, ; 8 N. JET. 156,C. Sanderson vs. Rep.Sf Griffith
vs.Knox Martin.

if this offor the that were partEmery, suggestedplaintiff,
it the law would have requiredthe was whatcontract, only

it waswithout and that there wereany probablecontract;
of it that ifat one which was saidconversations,different

the horse was the defendant should not be bound toinjured,
iftake and that another time it was said thatatback;him

was too andinjured he would the Itdamages. vaguepay
6,”uncertain to 232,be enforced. 2 Barn.legally Adolph.

vs. contended that it was toHeGuthing enoughLynn.
that of the contract which thestate part allegedplaintiff

had been 13broken. East vs. 219, Rawlings;Tempest
Ev. Ed.60,Stark. last Am.

of in actionsParker, C. J. The rules pleading, upon
contracts not under that the declaration shouldseal, require
set forth the well as the foundedconsideration, as promise

if theconsideration,it. And there be more than oneupon
whole must 286,be and as laid. 3 R.alleged Caines’proved

it is to state so muchvs. But sufficientLansing McKillip.
the when it of several distinct ascontract,of consists parts,

the defendant’sthe entire consideration for prom­contains
that of of which the allegesand theise, part promise plaintiff

Cuff;A vs. 6 East285, 567,a breach. Taunt. Cotterill
; 7,vs. 8 East Miles vs. Sheward.Gray­Clarke

forthere are several distinct considerations severalWhere
not having any necessary upondistinct dependencepromises,

treated as several contracts, althoughbeother, they mayeach
where there entirethe same time. is an con-at Butmade

contract,one orfor several constitutingpromises,sideration
to the severalequallyconsiderations partsseveral applicable

ofthe whole the considerationcontract,of the defendant’s
of which isotherwise that the contractmust be stated, part

would in factto be broken be set forth.trulynotalleged
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ofon thethen, partLet us what was the contractenquire,
tothe seeksfor the breach of which thedefendant, plaintiff

whichrecover and what was the considerationdamages, upon
the defendant entered into that contract.

contract, byThe which the was brokenplaintiff alleges
the was an of defend-on the thedefendant, engagement part

thatant that the horse was andkind,sound, and manageable,
if on trial he did not andto be kind and manageable,prove
did not suit returnback,the he would take him andplaintiff,
the was notmoney. The that theplaintiff horsealleges
kind and and in did notthereofmanageable, consequence
suit theand he offered to buthim; him,returnthereupon

the ex-defendant refused to him. incontract,receive This
terms of was the and to theit, by witness,press proved

ofsatisfaction the and of the of if it exist-jury it,breach;
notthere does toed, have been Soany question.appear

as the case thisdiscloses,far was the entire onstipulation
of thethe and there no that thedefendant, objectionispart

declaration does not in re-contain sufficient averments this
spect.

consideration ofThe the as set forth in the de-contract,
wasclaration, the of the horse the forpurchase by plaintiff

the sum of and this is125, also established the evidence.by$
at time thethe contract wasBut, themade, whoagent

forthe themade said thatplaintiff if the horse waspurchase
while theinjured hadplaintiff the of him, hepossession

make it andwould good ; that ifagain, injured he would
the defendant tonot take him itexpect back. Was neces-

andto tothis,statesary negative inany the declara-injury
tion ? is thatIt this forms no ofapparent the defend-part
ant’s If the defendant’spromise. contract had inbeen,

he wouldthat take backterms, the if hehorse, notproved
kind,to be sound or he was returnedprovided uninjured, or

on condition that the fordamage any that heinjury had
should be itsustained have beenpaid, might tonecessary

instate thethat, stating defendant’s because hecontract,
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have it and of hiswould madethereby promise.part parcel
he did notto the that heaccording evidence,But promise

back in case was not injured.take him he Thatwould
alaw,in of limitation of hismay been, liability,have point

hesaid the so thatsubject;been couldhad nothing upon
ofbythat have defenceinjury might way ;use any happened,

in terms hisno such limitation promise.uponhebut placed
clear, that what was saidto us theequallyit seems byAnd

ifeven itthat were construedoccasion,agent uponplaintiff’s
of the shouldhimself, not beengagementbe an plaintiffto

of the consideration foras the defendant’sregarded part
thenot of whichequivalentwas for de-partIt thepromise.

the andwith made thehorse, declaredpromisefendant parted
tocollateral it. The consideration forwas theon, but sale,

take back,and to as thewas, declara-warranty, agreement
the and thebythe ofplaintiff, paymenttion alleges, purchase

about inwas said damages, casemoney. payingthe What of
the defendant’s notand abouthorse,to the himtakinginjury

as anif it be regarded of theagreementif injured,back, (even
takedefendant to the horseto the inrequire back,notplaintiff

case he should beinof his re-promise, injured,)pursuance
occurwhich tomight subsequentto thesomethinglated

asbe a collateralwellmay regarded engagementand onsale,
of which the defendant mightof the availplaintiff,the part

or of action.way It be truedefence, by mayhimself in
thewould not have sold and madehorse,the defendantthat

such adid,he without but thatstipulation;the contract
was thethe ofpartthat consider-stipulationdoes not prove

on theengagementcollateraldid, everyit ofpartation. If
in every maybe so case for it be;must saidthe purchaser,

not havethe vender would made the sale.themthat without
of thejusticethat if the case requiredtrue,bemayitAnd

held to as abe limitation,might operatethisit, stipulation
defendant’s But theagreement.theor qualification upon

vender eitherreceive, bywhat did the wayis,hereenquiry
theasor forotherwise, equivalent theof money, promises,
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sale of the andhorse, the contract andwhich he made ;
what did his take,shape ?promise equiva-Thethereupon

lent received by the defendant for his is one thing.promise
have madeThe plaintiff may theengagements respecting

matter of thesubject which aresale, quite another matter.
Furthermore: the evidence the orputs declarations, stipu­

on the of thelations, in twopart different forms.plaintiff,
casethat in of while inOne, injury the plaintiff’s possession,

beshould thatdamages paid; the'defendant wasimplying
to horse back,receive the the Thenotwithstanding injury.

in ofthat case suchother, he shouldinjury not be obliged
him.to receive the first itIn wouldcase, show anclearly

on the of theindependent stipulation part plaintiff, forming
the substantive ofground another action, but noforming
defence to and notthis, material to be stated here and in;
the it beother, but amay regarded as orproviso, condition,

in defeasance of thegoing merely defendant’s in acontract,
event,certain and not thequalifying contract anditself;

which, it was nottherefore, to setnecessary forth, for the
itreason that to come from theought side,other nobeing

of the consideration. 1part Saund. 233, note 2; 1 E.D. &
645, vs. The EastHotham India ; 1Company Levinz 88,
Elliot vs. Blake. And for the additional reason, that it does

thenot nature ofchange the defendant’s contract; because,
as has been said in the itargument, is no more than the law
would without anyimply express contract. A variance is
immaterial which does not the nature ofchange the contract.

'409, 413,7 Cranch vs.Ferguson Harwood.
the case ofIn Blyth vs. 3Bampton, itBingh. 472, is said

Mr.that Ch. Jus. Best regretted the state of the law with re­
to andvariances,spect out thepointed ofexpediency adher­
theto decisions oning the insubject, order that the incon­

venience bemight generally felt, and the law altered. There
some mistake,is inperhaps this inparticular, the ofreport

the thecase, although dissenting of Mr.opinion Justice Gase­
lee tendscertainly very to showstrongly that the court
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aat different re-have arrivedsoundmight, upon principles,
court to rules ofsult. No can have a desire enforce plead-

in a besuch the shoulding therebymanner that legislature
ofinduced of the theirto on accountchange them, hardship

operation.
“ init is thatsaid, general,In vs. HarwoodFerguson

law an extension of thecourts of lean against principles ap-
nature areto of this usu-cases of variance. Mistakesplied

thedo not merits ofmere of and touchally attornies,slips
a if detrimental,the case.” mode of highlyAs practice,

the court the rule. 668.might change Doug.
arc is no fornecessityWe satisfied that therequite putting

and ofamendment,the to the of an anotherparties expense
Avhich,the of an in thetrial, declaration,for Avant averment

of noso far as the would have been con-discloses,evidence
in inserted.sequence Avhatever, case it had been

verdict.on theJudgment

Lovering.Lovering vs.

in“lei and make a ora tlie do not covenant law,In lease, words, lease,” implied
covenant.

showing ofagreement under words the intent the toa written seal,In any parties
thing, will make an covenant.not to do a certainor expressdo

“that the and leased” the lessee two acres ofit was stated lessor let toa leaseIn
“ the hundred a ofas much firewood as she wants off acres,andland, &e., part

to and to haul and do all her other ox-has oxen it,she me,which conveyed
that thethat these words made an covenant lessee shouldHeld, expresswork.” —
referred and thatas she from the landshould desire, to,as much firewoodhave

haul it.oxen towouldthe lessor provide

performinganda then disablemake himself from the cov-covenant, it,aIf party
be broken.enant will

65XIII.VOL.


