JULY TERM, 1848. 507

Bapcer vs. Borueica.

In actions upon contracts not under seal, the declaration should set forth the con-
sideration, as well as the promise founded upon it. And if there be more than
one consideration, the whole must be alleged, and proved as laid. But it is
sufficient to state so much of the contract, where it consists of scveral distinet
parts, as contains the entire consideration, and the promise of which the plaintiff
alleges a breach.

“The plaintiff’ purchased a horse of the defendant, who warranted him sound, kind,
and manageable, and agreed that if he were not $o0, and did not suit the plaintiff,
e would take him back. The plaintiff’s agent, at the time the contract was
made, said that if the horse was injured while in the plaintiff’s possession he
should not expect the defendant to take him back. In an action founded upon
a breach of the warranty, and a refusal of the defendant to take the horse back ;
Feld, that this declaration, or stipulation, on the part of the plaintiff, was not
to be regarded as a part of the consideration for the defendant’s promise, and
that it was not necessary io state it in the declaration.

Assumpsit. The declaration set forth that on the second
of February, 1841, in consideration that the plaintifi would
buy of the defendant, at his request, a certain horse, at and
for the sum of one hundred and twenty-five dollars, the de-
fendant then and there promised the plaintiff that the horse
was sound, kind and manageable, and that if he did not, upon
trial made by the plaintiff, prove to be kind and manageable,
and did not suit the plaintiff, the defendant would take him
back and return the money,—that the plaintiff, confiding in
the promises of the defendant, thereafterwards, on the same
day, did buy the horse for the price aforesaid. Yet the de-
fendant did not regard his promises, but craftily and subtilly
deceived the plaintiff in this, that the horse was not kind
and manageable at the time of making said promises and sale,
but was unkind, and unmanageable, and in consequence
thereof did not upon trial suit the plaintiff; whereupon the
plaintiff, on the 19th day of February, 1841, offered and ten-
dered the horse to the defendant, and requested him to pay
back said sum of one hundred and twenty-five dollars, which
the defendant refused to do.

To prove the contract, a witness introduced by the plain-
tifl testified that on the 2d day of February, 1841, as the




508 ROCKINGHAM.

Badger v. Burleigh.

agent of the plaintiff, and by his direction, he went to the
house of the defendant to purchase the horse, and told the
defendant that he had come to get the horse for the plaintiff,
~—that the defendant, in answer to a question, said he would
warrant the horse perfectly kind, sound, and manageable, and
take him back if the horse did not suit the plaintiff, and re-
fund the money. 'The witness then told the defendant he
would take him on those conditions, and paid the money.

The witness further testified that he told the defendant if
the horse was hurt while in the plaintiff’s possession, the
witness would malke it good; by which he meant to be un-
derstood that the plaintiff would be bound to make it good
to the defendant, and that if the plaintiff did not, the wit-
ness would pay for the injury. He said to the defendant
that if the horse was injured, he would not expect him to
take him back.

The defendant objected, that the contract proved did not
sustain the declaration, and moved the court to nonsuit the
plaintiff, on the ground of a variance.

The court overruled the objection, and instructed the jury
that, if believed by them, the evidence was sufficient to sustain
the declaration.

The jury returned a verdict for the plaintiff, and the de-
fendant moved for a new trial.

Christie, for the defendant. Here is a variance. 'The
whole contract is not stated. It was a part of the contract
that the plaintiff should pay the damages if the horse was
injured. 'This was part of the consideration of the defend-
ant’s contract, and should have been so set forth. 6 Hast
564, Clarke vs. Gray ; 3 Bing. A72, Blyth vs. Bampton ;
1.D. & E. 447, Churchill vs. Wilkins ; 1 Chitty’s Pl. 324,
last Ed.; Phil. & Amos’ Hvid. 855; 2 Doug. 665, Bristow
vs, Wright; 2 B. & P. 116, White vs. Wilson ; 2 FHast 2,
Penny vs. Porter ; 4 Taunt. 320, Brown vs. Sayce ; Ditto
700, Pool vs. Court ; 4 B. & Cres. 445, Jones vs. Cowley ;
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5 B. & C. 909, Sanderson vs. Grifith; 8 N. H. Rep. 156,
Knox vs. Martin.

Flmery, for the plaintiff, suggested that if this were part of
the contract, it was only what the law would have required
without any contract ; and that it was probable there were
different conversations, at one of which it was said that if
the horse was injured, the defendant should not be bound to
take him back; and that at another time it was said that if
injured he would pay the damages. It was too vague and
uncertain to be legally enforced. 2 Barn. & Adoelph. 232,
Guthing vs. Lynn. IHe contended that it was enough to
state that part of the contract which the plaintiff alleged
had been broken. 13 Hast 19, Tempest vs. Rawlings ; 2
Stark. Ev. 60, last Awn. FHd.

Parxer, C. J. The rules of pleading, in actions upon
contracts not under seal, require that the declaration should
set forth the consideration, as well as the promise founded
upon it. And if there be more than one consideration, the
whole must be alleged and proved aslaid. 3 Caines’ R. 286,
Lansing vs. McKillip. Bul it is sufficient to state so much
of the contract, when it consists of several distinet parts, as
contains the entire consideration for the defendant’s prom-
ise, and that part of the promise of which the plaintiff alleges
a breach. 4 Taunt. 285, Cotterill vs. Cuff; 6 East 567,
Clarke vs. Giray ; 8 East 7, Miles vs. Sheward.

Where there are several distinet considerations for several
distinet promises, not having any necessary dependence upon
each other, they may be treated as several contracts, although
made at the same time. DBut where there is an entire con-
sideration for several promises, constituting one contract, or
several considerations applicable equally to the several parts
of the defendant’s contract, the whole of the consideration
must be stated, otherwise that part of the contract which is
alleged to be broken would not 'in fact be truly set forth.
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Let us engquire, then, what was the contract on the part of
the defendant, for the breach of which the plaintiff seeks to
recover damages, and what was the consideration upon which
the defendant entered into that contract.

The contract, which the plaintiff alleges was broken by
the defendant, was an engagement on the part of the defend-
ant that the horse was sound, kind, and manageable, and that
if on trial he did not prove to be kind and manageable, and
did not suit the plaintiff, he wounld take him back, and return
the money. The plaintiff alleges that the horse was not
kind and manageable, and in consequence thereof did not
suit him ; and thereupon he offered to return him, but the
defendant refused to receive him. This contract, in the ex-
press terms of it, was proved by the witness, and to the
satisfaction of the jury ; and of the breach of it, if it exist-
ed, there does not appear to have been any question. So
far as the case discloses, this was the entire stipulation on
the part of the defendant, and there is no objection that the
declaration does not contain sufficient averments in this re-
spect.

The consideration of the contract, as set forth in the de-
claration, was the purchase of the horse by the plaintiff for
the sum of $125, and this is also established by the evidence.

But, at the time the contract was made, the agent who
made the purchase for the plaintiff said that if the horse was
injured while the plaintiff had the possession of him, he
would make it good ; and again, that if injured he would
not expect the defendant ‘to take him back. Was it neces-
sary to state this, and to negative any injury in the declara-
tion? It is apparent that this forms no part of the defend-
ant’s promise. If the defendant’s contract had been, in
terms, that he would take back the horse, if he provéd not
to be sound or kind, provided he was returned uninjured, or
on condition that the damage for any injury that he had
sustained should be paid, it might have been necessary to
state that, in stating the defendant’s contract, because he
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would thereby have made it part and parcel of his promise.
But according to the evidence, he did not promise that he
would take him back in case he was not injured. That
may have been, in point of law, a limitation of his liability,
had nothing been said upon the subject; so that he could
use any injury that might have happened, by way of defence ;
but he placed no such limitation in terms upon his promise.
And it seems to us equally clear, that what was said by the
plaintiff’s agent upon that occasion, even if it were construed
to be an engagement of the plaintiff himself, should not be
regarded as part of the consideration for the defendant’s
promise. It was not part of the equivalent for which the de-
fendant parted with the horse, and made the promise declared
on, but was collateral to it. 'The consideration for the sale,
warranty, and agreement to take back, was, as the declara-
tion alleges, the purchase by the plaintiff, and the payment of
the money. What was said about paying damages, in case of
injury to the horse, and about the defendant’s not taking him
back, if injured, (even if it be regarded as an agreement of the
plaintiff not to require the defendant to take the horse back, in
pursuance of his promise, in case he should be injured, ) re-
lated to something which might occur subsequent to the
sale, and may well be regarded as a collateral engagement on
the part of the plaintiff, of which the defendant might avail
himself in defence, or by way of action. Tt may be truc
that the defendant would not have sold the horse, and made
the contract he did, without such a stipulation; but that
does not prove that the stipulation was part of the consider-
ation. If it did, every collateral engagement on the part of
the purchaser, must be o in every case ; for it may be said
that without them the vender would not have made the sale.
And it may be true, that if the justice of the case required
it, this stipulation might be held to operate as a limitation,
or qualification upon the defendant’s agreement. But the
enquiry here is, what did the vender receive, either by way
of money, promises, or otherwise, as the equivalent for the
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sale of the horse, and the contract which he made ; and
what shape did his promise take, thereupon? 'The equiva-
‘lent received by the defendant for his promise is one thing.
The plaintiff may have made engagements respecting the
subject matter of the sale, which are quite another matter.

Furthermore : the evidence puts the declarations, or stipu-
‘lations, on the part of the plaintiff, in two different forms.
One, that in case of injury while in the plaintifi’s possession,
damages should be paid; implying that the defendant was
to receive the horse back, notwithstanding the injury. The
other, that in case of such injury he should not be obliged
to receive him. In the first case, it would clearly show an
independent stipulation on the part of the plaintiff, forming
the substantive ground of another action, but forming no
defence to this, and not material to be stated here ; and in
the other, it may be regarded but as a proviso, or condition,
going merely in defeasance of the defendant’s contract, in a
certain event, and not qualifying the contract itself; and
which, therefore, it was not necessary to set forth, for the
reason that it ought to come from the other side, being no
part of the consideration. 1 Saund. 233, note 2; 1 D. § E.
645, Hotham vs. The East India Company ; 1 Levinz 88,
Elliot vs. Blake. And for the additional reason, that it does
not change the nature of the defendant’s contract ; because,
as has been said in the argument, it is no more than the law
would imply without any express contract. A variance is
immaterial which does not change the nature of the contract.
7 Cranch 409, 413, Ferguson vs. Harwood.

In the case of Blyth vs. Bampion, 3 Bingh. 472, it is said
that Mr. Ch. Jus. Best regretted the state of the law with re-
spect to variances, and pointed out the expediency of adher-
ing to the decisions on the subject, in order that the incon-
venience might be generally felt, and the law altered. There
is perhaps some mistake, in this particular, in the report of
the case, although the dissenting opinion of Mr. Justice Gase-
lee certainly tends very strongly to show that the court
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might, upon sound principles, have arrived at a different re-
sult. No court can have a desire to enforce rules of plead-
ing in such a manner that the legislature should thereby be
induced to change them, on account of the hardship of their
operation,

In Ferguson vs. Harwood it is said, that ¢ in general,
courts of law lean against an extension of the principles ap-
plied to cases of variance. Mistakes of this nature are usu-
ally mere slips of attornies, and do not touch the merits of
the case.”” As a mode of practice, if highly detrimental,
the court might change the rule. Doug. 668.

We are quite satisfied that there is no necessity for putting
the parties to the expense of an amendment, and of another
trial, for the want of an averment in the declaration, which,
so far as the evidence discloses, would have been of no con-
sequence whatever, in case it had been inserted.

Judgment on the verdict.

Lovering vs. Loverine.

In a lease, the words, “let and lease,” do not make a covenant in law, or implied
covenant.

In a written agreement under seal, any words showing the intent of the parties fo
do or not to do a certain thing, will make an express covenant.

Tn a lease it was stated thas the lessor “let and leased” to the lessee two acres of
land, &c., “and as much firewood as she wants off the hundred acres, a part of
which she has conveyed to me, and oxen to haul it, and do all her other ox~
work.”>—Held, that these words made an express covenant that the lessee should
have as much firewood as she should desire, from the land referred to, and that
the lessor would provide oxen. to haul it.

If a party make a covenant, and then disable himself from performing it, the cov-
enant will be brokoer.

VOL. XIII, 65




