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Therefore, inquire into the California court’sthis State must
jurisdiction.

raisingfrom the ofThe defendants are not barred issue
initiallybyjurisdiction their failure to raise defensessubject matter

subjectobjectionproceeding. An to the matterin Californiathe
may any stage proceedings.of thejurisdiction a court be made atof

879,696, 700,MacNeil, (1983).A.2d 881Cooperman N.H. 465v. 123
subject-matter itjurisdiction of the wherecannot confer“[W]aiver

Trust, 276,Realty HoldingAppeal 127 N.H.Netnot exist.”does of
Bronstein,865, (quoting v.277, (1985) Klein 91 N.H.A.2d 866497

149,42, 43, (1940)).A.2d 14913

opinions doubt thatcourts’ leavesA review of the district
Inclaim was decided.jurisdictional aspect of the defendants’the

appliesMiller Actcontention that theface of the Kashulineses’the
Act, injurisdiction, pursuant to that exists thethat exclusiveand

courts, the district courts forremand both cases towefederal
ju­properlythe California court hadof whetherdetermination

Gettler-Ryan’s If the district courts determineclaim.overrisdiction
appropriately on common law contractclaim was basedthat the

Act,and is outside the MillerCivil Codeand the Californiatheories
Ifjudgment entitled to full faith and credit.will beCaliforniathe

granted.not, beto dismiss shouldthe motions

Remanded.
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Burns, Bryant, Hinchey, Cox P.A.,& Shea of {StephenDover E.
Gaige on the brief and orally), for plaintiff.the

Devine, Millimet, Stahl P.A.,& Branch of Manchester H.{Arnold
and E. Donald brief,onHuftalen the and Mr.Dufresne Huftalen

orally), for the defendants.

Brock, C.J. These consolidated questionscases involve two
bycertified to this court the United States District Court for the

Sup.District of HampshireNew (Loughlin, J.). See Ct. R. 34. The
questions certified for our consideration are:

(1) Hampshire law,“Under New is the Statute of
when,Limitations tolled accident,at the time of the the

plaintiff physical injurysustained (i.e., depressedsome
compound fracture) notifyskull which served to the
plaintiff a rights,of violation thoughof his even those
damages may found, matter,be as a factual to be
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later-occurring damagescompared with‘nominal’when
(i.e., epilepsy) from the same accident?”which arose

Hampshire(2) 508:10,entitled ‘SecondNew RSA“Does
applySuit,’ within onea lawsuit commencedto second

summary againstyear judgment was rendered theafter
originalplaintiff lawsuit when thein or firstthe

againstplaintiff’s a defendant with alawsuit issecond
in the first lawsuit?”name to the defendantsimilar

settingseparatelyquestion theafter outeachWe will discuss
from thein the orders of certificationfacts containedrelevant

court.district
injuredMay plaintiff, Rowe, Jr.,1979,20, W. wasthe JamesOn

spreader.Deere manure Thehead on a Johnwhen he struck his
immediatelyhospitalplaintiff accident,after theto thewas taken

x-ray depressed fracture. On that samea skullan disclosedand
day, Center, treated andthe Maine MedicalRowe was moved to

discharge,Maydischarged 30, At the time of hison 1979.later
fully givenappeared recovered, an anti-but wasto haveRowe

drug prophylactic med-measure. This course ofaconvulsant as
electroencephalogramstopped. April 3,An 1981ication was later

grandplaintiff1983,however, athe hadIn Decemberwas normal.
Rowe continues toof the 1979 accident.mal as a resultseizure

experience convulsions.
superiorMayBy court,1985,17, filed in Roweandwrit dated

seekingLeasing Company, alia,inter to recoversued John Deere
summaryLeasing’sinjuries. motion forDeerehis Johnfor

J.)granted by (Gray,judgment 5,1985,on Decemberthe Courtwas
Leasing companyDeerewas not the JohnJohn Deerebecause

spreader.the manurehad manufacturedwhich
bysuperiorin court writwas commencedThe second lawsuit

SpreaderMay against Deere;16, 1986, DeereJohn Johndated
Company; Works,Works, and John Deere WellandDeere &c/o

federalwas later removed to theDeere Ltd. This actionJohnc/o
Relying upon(1982).pursuant § 1441to 12 U.S.C.district court

CommunityHospital,Shillady 321,114 320 A.2d 637v. Elliot N.H.
supportargued(1974), inbefore the district courtthe defendants

plaintiffthat, the was on noticeto becauseof their motion dismiss
rights mayMay violated, the20, have beenthat hisas of 1979

that date. The defendantslimitations should run fromstatute of
ground Hampshire’srequested thatdismissal on the Newtherefore

plaintiff’s action, since the action wasbars thestatute of limitations
years out of which itsix after the accidentcommenced withinnot

508:4, I.arose. See RSA
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summa-ruling to dismiss ison motionthedistrict court’sThe
asorder follows:in the certificationrized

directlyby theafterinjuries plaintiffsuffered“[T]he
ofnegligible; Supreme Court the Statethewereaccident

maytheory thatrepudiated theretheHampshireof New
resulting merelynegligence inright foractiona ofbe

Schnoebelen,damages in 91 N.H.White v. 273nominal
plaintiff[, (1941); there no indicia that18 A.2d was185]

recurring a result of theassubject to seizureswould be
December, 1983; plaintiff’s cause of actionaccident until

1983,December, Hampshire’sin Newunderaccrued
filing hisrule’; therefore, plaintiff’s of‘discovery and

16, timely.”Maycomplaint 1986 wason

questionstheorders, certified twoBy separate the district court
above to court.out thisset

is whether our statutequestion answerfirst we are asked toThe
508:4, I,actions, ais whenpersonal RSA tolledlimitations forof

which, whileinjury the time of an accidentperson sustains an at
compared withcausing damages whenas nominalcharacterizable

incident,later-arising damages nevertheless servesfrom the same
rightsnotify have violated. For the reasonshim his beento that

follow, question no.our to this isthat answer

question ofproposedinvolves a extension the so-calledThis
discovery by in ofcourt the contextrule first enunciated this

by wrongdoer,a seeoffraudulent concealment tortious behavior
303, 123,LaFrance, 300, (1959),A.2d156 126Lakeman v. 102 N.H.

applied foreign object patient’sleft inin case of a aand later the
324,body, Shillady, at 639. The rule was114 N.H. at A.2d320

Co., 164, 171,Raymond Lillyv. Eli 117further refined in & N.H.
170, liability case, maydrug(1977), productsA.2d and371 a174

“A of will not accrue . . . untilbe stated as follows: cause action
diligenceplaintiff or in the of reasonablethe discovers exercise

only injuredhas been but alsoshould have discovered not that he
injury may bythat his have been caused the defendant’s conduct.”

preclude,simple appearrule to on itsThis statement of the would
face, application present fact Thethe of the rule to the situation.

plaintiffthe was ofclaim raised here is not that unaware either
injuryhis at time it occurred or the causal relation betweenthe

allegedlydamages negligenthis the manufacture of theand
but, rather,spreader, injury,hismanure the time of initialthat at

plaintiff extentthe was unaware of the ultimate thereof.
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skeptical compoundWhile we are that a skull fracture with
extruding anycortex could under circumstances be characterized

damage, questionas nominal we nevertheless note first that the
injury sufficiently appriseassumes that the was serious to the

plaintiff possible rights placethat a and,violation of his had taken
damagessecond,that the Schnoebelen,nominal doctrine of Whitev.
(1941) inapplicable273,91 White,N.H. 18 A.2d 185 is Inhere. the

negligently lightning equipmentdefendant installed certain rod on
plaintiff’s property, years damagedthe and a fire seven later the

plaintiff’s property. questionThe for decision was whether the six-
year plaintiff’sstatute of limitations barred the action. The court

reasoningnot,held that it did that
possibility injury may“[t]he that result from an act or

give quality negligenceomission is sufficient to the of to
possibilityomission;the act or but is insufficient to

impose any liability giveor rise to a cause of action.
Assuming only quality, nothingan act with that there is

judicial If, sense,for action. in a there has been
negligence, there is no cause of action unless and until

injury. jury July, thoughthere has 1936,been an A in
cognizant possibility imprudentof the that the act of the

might plaintiff,defendant result in harm to the could
findinghave no evidential basis for a that at some future

plaintiff’s probablytime the barn would more than not
by lightning consequent damage.be struck with There

being damages,then no actual there could have been no
recovery, theory may rightsince the that there be a of

negligence resulting merelyaction for in nominal dam-
ages repudiatedis here.”

equated274,Id. at 18 A.2d at 186. White the term “nominal
damages” possibility injury, injurywith the mere of rather than an
in fact which later becomesmore serious. Id. In the case now before

question injury magnitudeus, there was without an of some to the
plaintiff questionThus,at the time of the accident. the at hand
pertains injury,not to the lack of but rather to the extent of that
injury. delay negligenceBecause White ainvolved between and
injury, Raymond,see 168, 173,117 N.H. at 371 A.2d at and not a
delay injurybetween an initial and the realization of its ultimate

appositeextent, it is not here.
policy underlying discoveryThe considerations the rule

equitable theynature;are in are concerned with “the unfairness
plaintiff blamelessly ignorant injurywhich would result to a of her
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of its existence.”was awarecut off before shewould beactionwhose
rule and the323, 638. ThisA.2d atShillady, at 320114 N.H.

of the“require intereststhat theruleconcealmentfraudulent
weighed inidentified, arrivingandevaluatedparties beopposing

325, A.2d at320 639.Id. atapplication of the statute.”properaat
compensated forcompletelyHere, is to beplaintiff’s interestthe

neg-defendants’injury to thehis attributableofthe full extent
totality of histheof limitations untilligence. Tolling statutethe

suggests that theby hewhichthe meansinjury manifested isis
contrast,In the defendants’recovery preserved.beof hispossibility

mayany plaintiff have withinclaim theputtingin to restisinterest
extreme,logical proposedtheto itsTakenperiod of time.a finite

of a cause ofdiscovery to accrualrule could leadof theextension
delay, inSuch afifty years precipitating event.after theaction

in normalthis, thanmoreas would be far burdensomecases such
discovery applied. We believe thatin rule iswhich thesituations

outweighs interest ofthepotential on defendantsthe burden
recovery injuries.for theirplaintiffs in full

508:10,question presented RSA theis whetherThe second
by presentstatute, thesaving applies the suit institutedto second

plaintiff.
provides:508:10RSA

against inplaintiff an actionjudgment“If is rendered the
therefor, uponbrought or a writwithin the time limited

bythereon, right is not barredand the of actionof error
may brought injudgment, thereonthe a new action be

year judgment.”after theone

diligentrightpurpose protect the ofThe of this statute is to
merits,hearing judgmenta on the and the statuteplaintiffs to a and

Duran,Bradygiven interpretation. v. 119 N.H.to a liberalis be
416,467, 468, (1979).A.2d 417403

case, grantedsuperior the defendant JohnIn the courtthis
summaryLeasing’s judgment because themotion forDeere

wrong entitycorporate in the first instance.plaintiff had sued the
savingargues permitted to theplaintiff that he should be useThe

Thishim a different defendant. contentionstatute to allow to sue
languagelong. In of the statute anddetain us view of theneed not

involvingonlyapplication suits the sameits historical to second
usingdefendant, prohibited fromplaintiffthe is thewe hold that

saving bring against other than thesuit a defendantstatute to
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sued,originallydefendant if similarlyeven the new defendant is
questionnamed. We thus answer the negative.second in the

So ordered.

Batchelder, J., sit;did not the others concurred.
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No. 87-015

RoyE.Katherine & a.
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Ducnuigeen, M.D.,Duc & a.
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Concord,Greenhalge, by orally,Frederic T. of brief and for the
Hampshire.intervenor Blue ofShield NewCross/Blue

Railed,Law Ossipee (HarveyJames J. of J. onGarodOffices of
orally), plaintiffs, Roy,the brief and for the Katherine E. Doreen

Roy, Roy.G. and David E.

Per curiam. The intervenor Blue Shield of NewCross/Blue
Hampshire appeals Superior (Dalianis, J.)an order of the Court
setting the amount that the intervenor would receive from a
settlement, subrogee plaintiffs.as of two of the We reverse and re-
mand.

broughtplaintiffsThe malpracticethis medical action as next
child,injuredfriends of their and on their own behalf for medical

expenses $42,525.56 out-of-pocket charges $5,339.37.of and other of
participation,Without the partiesintervenor’s the settled the ac-

$200,000,tions for an amount within the limits of the defendants’
coverage.insurance


