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accusatoryamorphouslegal areconclusions and statementsOnce
aside, plaintiff’s pleadings of those essential factsset the stand bare

any cognizable legalgive to cause of action. Whenthat would rise
essence, simplyplaintiff’s petition is a collectionto its thereduced

argumentative thataccusatory We hold theand statements.of
test, requires thatapplicable which apleadings not meet thedo

face, if theplaintiff’s pleadings, on assert a cause of actiontheir
In view of our decision onis to a motion to dismiss.claim survive

issue, jury question.not the trialwe need addressthis

Affirmed.
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Superiordefendant claims (Morrill, J.)that the Court delivered an
erroneously phrased avoiding jury deadlock,instruction on and
compounded by instructing jury prior anyits error so the to

Although disapprovedeliberation. particular instruction,we of the
groundaffirm misleadingwe on the that it was not in the context

charge.of the whole
The controversy givensubstance of the instruction in is as New

Hampshire Jury (N.H.B.A.Criminal 1985),Instruction 1.29-a
judgewhich the trial delivered in these words:

juror’s“Each verdict must be his or her own and it
agreeshould not everyonebe made out of a need to with

Yet, bring decision,else. in order to 12 minds to the same
jurors respecthave to opinionsand listen to one another’s
honestly. juror disagreesA who with the others should
consider whether the doubt in his mind or her ismind
a impressionreasonable one when it makes no on some
jurors equally honest,who are who have heard the same

equallyevidence and who are sworn to arrive at the
givetruth. You do upnot have to a conscientious con-

clusion, your duty yourbut it is to it withdiscuss fellow
jurors carefully honestly. your dutyand It is to be
absolutely just peopleto the of Hamp-the State of New

summary then,shire and youto John Jordan. In should
you disagreeremember these two rules: When with other

jurors, respect opinionsand jurorsconsider the of other
end, yourbut in the reach own decision.”

agreeWe with the defendant that this instruction is unsound
to the extent that focusingit can be read as on reasonable doubt

subject likelyas the jury disagreement,of assumingand as that
juror probablythe odd will be the one who entertains a reasonable

doubt when the others do not. objectionableWe find the instruction
for the further reason that it can be read as a subtle modification
of the standard chargereasonable bydoubt mandated for use State

Wentworth,v. 832, 838-39,118 N.H. 858,395 A.2d 862-­
(1978). not,63 Instruction 1.29-a therefore,should employedbe

again anyunder future,circumstances. For the we direct that the
language recentlymost in Niquette,referred to State v. 122 N.H.
870, 874, 1292,451 A.2d (1982)1294 be used whenever it is
appropriate to possibility unnecessaryadvert to the of deadlock:



50

judgmentthe ofrepresent“The must consideredverdict
verdict, necessaryjuror. itIn order return a iseach to

agreejuror must bethereto. Your verdictthat each
unanimous.

your duty, jurors, with one another andIt is as to consult
reaching agreement,anto with a view towardsdeliberate

you judgment.if do so without violence to individualcan
yourself,you do soEach of must the case for butdecide

only impartial of the withconsideration evidenceafter an
deliberations,your doyour jurors. course ofIn thefellow

changeyour viewsto reexamine own andnot hesitate
your if it is erroneous. But do notopinion convinced

your weighttheas to orsurrender honest conviction
opinion yoursolely ofof theeffect of the evidence because

returning ajurors, purposemere offellow or for the
verdict.

judges judges of thepartisans.You You areare not —
the from thefacts. interest is to ascertain truthYour sole

evidence in the case.”

Justice, by Jury,Trial Stand-ABA Standards for CriminalSee
15-4.4(a), (2d 1986).ed.ard at 15-134

tendency ofthe erroneous theThe defendant submits that
delivery jury beganmagnified bywas its before theinstruction

they apparentdeliberation, reached anrather than after had
argues pre-deliberation emphasis onthe thedeadlock. He that

may acquittaljuror leanexceptional of who towardcharacter the
unduly discourageto such aof tendedbecause reasonable doubt

obscuring shiftingpoint and thepossibility, of the law burdento the
proof.of

not, however, position.support defendant’sThe does therecord
argumentskeptical his even if the instructionWe would be about

alone, chargeof wholequestionin an examination thestood but
Brown, 606, 615,no See State v. 128 N.H.reveals reversible error.

831, charge judged(1986) entirety).be in(juryA.2d 837 should517
charge doubt,judge only gave onWentworth reasonableThe not the

proofofemphasized applicationalso the of the State’s burdenbut
identity:vigorously ofissueto the contested

proofagain emphasize the State“I that the burden of on
chargedevery the and thisto of crimeextends element

beyondspecifically proof a rea-includes the burden of
identity as thedoubt that the of the defendantsonable
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chargedwhich he standswithperpetrator of the crimes
established].”[be

chargejury thestifledlight that theargue in of this instructionTo
effectively shifted thefinding andreasonable doubtopportunity for

proof requires some boldness.burden of

patternany thedisapprove further use ofAlthough we
that,here, in the context of thein we concludeinstruction issue

potentialrealize itscharge, disputed did notinstructiontheentire
for error.

Affirmed.

All concurred.
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