
enough stopping dis-emergency by allowa failure tothecreated
road, that threeslippery also have concludedit couldtance on a

enough,lengths an hour was distanceor fifteen milescar at ten
testimony had not slidthey that sheaccepted the defendant’sif

thefew moments beforestopped intersection ashe at thewhen
jury that the defendantFinally, have foundthe couldcollision.

circumstances, innegligent under thenota course that waschose
perceivedaway left, she had aturning where she saidfrom the

car, right her ownturning the as she brakedperson or and in to
car.

in-assign to the court’sAlthough plaintiffs further errorthe
evidentiaryadequatewithout anon instinctive actionstruction

emergencybasis, language and instinctive actionof theand to the
by objectiongiven, they belowraised neither issueinstructions as
Daboul v. Townmay here.them for the first timeand not raise of

1148,307, 309, (1983).Hampton, A.2d 1149124 471N.H.

Affirmed.

All concurred.

CommissionPublic Utilities
No. 86-329

Appeal a.of Marmac &

Commission)Hampshire(New Public Utilities

5,November 1987
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P.A., (HowardOrr and Reno of Concord M. on the briefMoffett
orally), petitioners.and for the

Sulloway, Soden,Hollis and {Margaretof Concord H. Nelson and
brief,Robert H. on the orally),and Martin L. Gross forHafner

Company Hampshire.Public Service of New

Thayer, appeal byis anJ. This from decisions made the New
Hampshire (PUC) proceedingsPublic inUtilities Commission re-
lating Companyto the rates which Public Service Newof
Hampshire (PSNH) pay power producers (SPPs)must small for

energy. by petitionerselectrical The two (1)basic issues raised are:
statements, annually updatewhether the PUC’s that it would such

rates, binding Hampshireconstitute “rules” under the New
(APA) preventedAdministrative Procedure Act which the PUC

dismissing applications byfrom petitionerrate the SPPs made
one-yearprior expiration date;to (2)the and whether the PUC

petitioner equal protection bydenied the SPPs of the law dis-
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applicationSPP’smissing processing anotherapplications buttheir
existing rates.for

its statementsand hold thatdecisionsWe the PUC’saffirm
APA,by RSAtheconcerning were not rules as definedratesannual
protectionequaldeny541-A, petitionersthedid notand that itch.

the law.of
corporation,Marmac, and itsa CaliforniapetitionersThe are

affiliates, engage inand whichHampshire subsidiariesfour New
arefourenergy State. These subsidiariesdeveloping projects in the

1-a, ch. 362-VIII of RSAproducers” sectionpower under“small
Act). 362-A:4Energy RSAProducers(LimitedA Electrical

energyalia,that, public purchaseutilities electricalrequires inter
cost,”utility’s or the“avoidedpower producers at thesmallfrom

generate purchaseutility ormarginal incur tothe wouldcost that
energy from another source.the

producerspower1983, which smallfirst set rates atIn the PUC
settingIn theenergy PSNH. its ordersupply toelectricalcould

willcost dataintended that avoidedPUC stated: isrates the “[i]t
by theannually by Company and reviewedupdated thebe [PSNH]

extent, any, theif to which ratestheto determineCommission
5, 1985,September thereportIn datedbe revised . ...” ashould

updatedlong-term rates bewouldreiterated its intention thatPUC
long-termset ratesannually; reportin that the commission also

21, petitioners’ position that smallto June 1985. It isretroactive
periodfiling any during arethe annualpower producers at time

long-term in effect for thatthe of the ratesentitled to benefit
period.

December, decline, reducing1985, price began toIn the of oil
7,Februaryimportant component of costs.PSNH’s avoided Onan

1986, Comprehensivefiled “Petition for Avoided Cost RatePSNH a
Proceeding,” sought, part, update of Thewhich in an rates. PUC

reiteratingby denying update request,responded that “thePSNH’s
long-term arehas determined that avoided cost ratescommission

annually updateupdated predictable mechanism canto be so that a
fairly byupon parties.”relied allbe

rehearing.18,1986, PSNH a for The PUCOn March filed motion
motion, again stating appropriate“it would bedenied the that more

long duringupdate . nextto the term rates . . the scheduled annual
1986, doing prema-June,in itupdate due for effect rather than

turely in . . . .”this docket
15, 1986, petition updateAprilOn PSNH filed another for an of

1986,21,Maycost monthits avoided rate. On one before the one-
anniversary rates, PUC, citingyear factdate of the 1985 the the
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declining prices updated long-termthat fuel had rendered the
significantly rates,avoided cost rates thanlower the current

long-terminvestigationordered an into the costavoided rates
proposed by April petition.15PSNH’s The PUC also determined

pending completion investigation,that, of its it would neither
long-termaccept approve any filingsnor rate werewhich based on

May 21,June 1985 rates and afterfiled 1986.
long-term May-Two of Marmac’s forsubsidiaries filed rates on

applications.4,26 and June 1986. The PUC thesedenied rate On
13,June Marmac and the four asubsidiaries filed motion to

Mayintervene in order to ascertain the ofeffect the 21 termination
long-term applications, long-termof rate as well as the ofstatus

applications May 21, 1986, 20,rate filed between and June 1986.
hearing 17, 1986,A was held on June at which time the PUC

20,allowed Marmac and the subsidiaries to intervene. On June the
rehearingPUC received for frommotions the two Marmac

long-term applications June,subsidiaries whose 1985,rate for the
rates had been refused. The two other Marmac subsidiaries filed
long-term applications rejected20,rate on June 1986. PUCThe

filings July27,1986. 10,these 1986,two on June On the PUC issued
report petitioners’a and order that denied the motions for re-

hearing, proceedingsclosed the on thedockets in which Marmac’s
long-term applications,four subsidiaries forhad filed rate and

appealreduced ratesthe available to SPPs. This ensued.
chronology involving petitionersIn toaddition the above the and

involvingproceeding non-appealingPUC,the an additional a SPP
England1984,is Fuels,also relevant. In New Alternate Inc.

(NEAF), Swanzey,projectSPP in rates,an with a obtained interim
contemplated project Mayfor a commencement date of 1986. On

days14,1986, moratorium,seven thebefore start of the rate NEAF
petitioned seekingPUC,the a revised on-linedate Theof 1988. PUC
initially by statingresponded beginningthat inrates 1988were not

originalpursuant MayHowever,available to the 29,1986,order. on
petitionthe PUC allowed NEAF to amend its in toorder file for

prior May 21, 1986,the rates to theavailable cut-off date.
The first issue we address is whether the PUC statements are

“rules.” This issue onfocuses the characterization of the PUC’s
“[i]tinitial statement that is intended that avoided cost data will

updated annually by company bybe the and reviewed the com-
any,extent,mission to determine the if to which the rates should

subsequentrevised,”be and PUC’sthe reiterations of that
petitionersThestatement. assert that the commission’sdetermina-

every year was, substance,tion that rates were to be reevaluated in
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hold thatWecompliance RSA 541-A:3.requiring witha “rule”
binding are notrules andadopted aswere notthese statements

therefore,conform,notsuch, the needand that PUCenforceable as
long-term rates.updatingin the541-A:3to RSA

“rule,” RSAofAPA’s definitionpetitioners’ cites theThe brief
PUC’s statements541-A:1, XIII, explain how thedoes notbut

pro-Instead, petitioners make atheto that definition.conformed
at issue wereargument, pointing that the statementsoutcedural
rule-makinginvolving standardproceedings suchmade after

that, consequently,comment, arguingandprocedures as notice and
rules, suspendednot berepresentations which couldwerethe PUC’s

suspending or rescind-complying procedures forwith thewithout
ing rules.

pronouncements couldthe PUC’sWe are not unmindful that
questionreasonably reliance. Theexpected to foster an SPP’sbe

holdingrequested, namely, that theaspecific reliefis whether the
rule-makingemploys one or morea rule whenever itPUC makes

long-termstandpointprocedures, appropriate from the of theis
agencies regulated parties.relationship andof State

onlylanguage creates an enforceableof RSA 541-A:3The
agency promulgated rule in the mannertherule when the has

compliance regimeprescribed by section. RSA 541-A:3 is a fullthat
may promulgated.for in which a rule must or be Seethose areas

decree,541-A:2, agency pronouncement,(Supp. 1986).II AnRSA
etc., formallystatement, only met alla rule when it hasbecomes

541-A:3, including filingrequisites with the directorthe of RSA
legislativeof services.

implementpowers and ratesThe PUC has broad to establish
regulated maycompanies purchase powerat which fromelectric

qualifying power producers (Publicsmall under 16 U.S.C. 824a-3§
Utility Act,Regulatory PURPA) (NewPolicies and RSA ch. 362-A

Energy Act, LEEPA).Hampshire Electrical ProducersLimited
power granted byThe the these statutes and the Federalto PUC

Energy Regulatory require(FERC) does not that theCommission
PUC,appropriate regulatory agency, inState this case the

Instead,implement any particularrates in manner. FERC has
reg­“implementation maystated that consist of the issuance of

any reasonably designed implement”toulations ... or other action
292.401(a). A of ordersFERC’s directives. 18 C.F.R. review PUC§

implementations long-term didand of rates shows that the PUC
using rule-making proceduresnot make rate determinations the



58

required by 541-A:3, 541-A:2,compliedRSA but rather with RSA
(Supp. 1986).II

rigidity rule-making procedure importantThe in the anis
positive aspect rule-making, regulated partiesof because know
exactly rules,agency theywhich directives are and what must do

comply petitioners’ argument,in order to with them. The if ac-
cepted, require pristinewould us to vitiate the nature of rule-
making procedures. petitioners’ rule-making,In the scheme of the

dividingcurrent clear line between rules and non-rules would be
Regulated certaintypartieseliminated. would have far less as to

theywhat constitutes a “rule” than do now.

reasons, reject petitioners’For the we mustabove the
contention that the PUC’s statements constituted rules. Since the

rules,rate statements at issue cannot be considered the PUC is not
one-year period.bound to maintain the stated rates a Addition­for

ally, arbitrary one-year periodto maintain rates for an would.do
by PURPA,violence to the standards set forth both LEEPA and

require utility’spurchasingwhich that the set based on therates be
policy (1)avoided costs. The behind PURPA and LEEPA is to

i.e.,encourage economically power producers,feasible small those
energyproducewhich can below the incremental cost at which the

utility it,purchasing producewould be able to see 18 C.F.R. §
292.101(b)(6), (2) provide prices purchasingand to reasonable to the
utility hence, ratepaying public. steepAand the decrease in oil

seriously PSNH,prices affected the avoided costs of so that the 1985
longerpetitioners requestedrates that were no lower than the

utility’s avoided costs.
petitioners’ argumentThe second rests on the fact that the

permitted power producer,commission another small NEAF-
Swanzey, long-term Mayto file for rates after the 21 cut-off date.

bypetitioners allowing application,The assert that NEAF’s the
manner,applicantsPUC failed to all intreat an even-handed and

petitioners equal protectionthus denied of the law.

analysisquestion equal protectioninThe first an is whether
similarlyquestion personsthe State action in treats situated

differently. Clements, 25, 29, 147,See Gazzola v. 120 N.H. 411 A.2d
(1980). petitioners151 inWe are not certain that and NEAF were
similarly Althoughfact situated. Marmac’s and NEAFsubsidiaries

power producers, significantare small inboth a difference existed
March,procedural long-term filings. Inthe status of their rate

1984, twenty-year long-termpetitiona forNEAF filed a rate to
petition.approvedcommence in 1986. The commission NEAF’s On
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however, for a clarifi­1986, petitioned PUCMay 14, theNEAF
delivery ofcation, torequesting NEAF be allowed commencethat

in1988, 1986, be effectand that the rateelectricity in instead of
1986,29,years. Maytwenty twoeighteen years, Oninstead offor

filings,long-term the commissiondays for ratethe cut-offafter
dates, permitchange didthe rate butmotion todenied NEAF’s

long-termapply ratepetition in to for aits orderNEAB1 to amend
petitioners findthat theIt is this amendmentat 1985 levels.

offensive.

hand, completelya newpetitioners, on the other filedThe
rates,long-term of an earlierpetition not an amendmentfor

then, petitionerspetition. questionable, NEAF and the areis thatIt
however,distinction, issimilarly thatindeed situated. The crucial

bylong-term filing NEAF wasthe allowance of a ratecommission’s
timely long-termearlier, petitionan filed foran amendment of

petitioners NEAF to beif we considered the andrates. Even
situated, rightsimilarly however, no to bethere is fundamental

suspectenergy producers apermitted supply energy, are notto and
questionConsequently, uphold in if aclass. we will the action

toexists for commission’s decision treatrational basis the
State, 79,122petitioners as Boehner v. N.H.and NEAF it did. See
Justices,83, 1146, Opinion 117(1982);1148 the N.H.441 A.2d of

749, 782,758, (1977).A.2d379 788

analysis.presages the rational basisOur above discussion
filings by petitionersprocedural theThe between thedifferences

a the toand NEAF afforded basis for commission dismissrational
petitioners’ applications couldand allow NEAF’s. The commission

applyreasonably that be to for aconclude NEAF should allowed
long-term unfairly ap­inrate order not to terminate NEAF’s

processplication process, a before thethat had commenced rate
application filing cut-off date.

Affirmed.

All concurred.


