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here,related, where, itasclearlycharges wereThe two
animosity de­between thethe source of thefound thatcould be

Julyon 27.of the accidentarose outJames Marcottefendant and
291,290, 249Freije, N.H.Whitney supra; v. 109Statev.See State

Furthermore, in there werethis case683, (1969). because684A.2d
concerning thecharges and evidenceto the twocommonwitnesses
have been ad­wouldrelationship accident to the assaultof the

indictment, and becauseseparate trial of the assaultin amissible
apply“distinguisheasily evidence andthefact couldthe trier of

offense,” the trialwe conclude thatintelligently as to eachthe law
denyingin the defendant’sclearly did not abuse its discretioncourt

Justice,for CriminalII A.B.A. Standardsto sever.motion
Severance, (1980).and Standard 13-3.1Joinder

Affirmed.

All concurred.
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Wescott, Dyer,Millham (Gary Westergren& of Laconia P. on the
orally), plaintiff.brief and for the

P.A.,Nighswander, (WalterMartin & Mitchell of Laconia L.
Baillargeon brief,Mitchell and Elaine L. on the and Ms. Baillar-

geon orally), for the defendant Town of Gilford.

O’Neill, III, Laconia, by orally,James D. of brief and for the
Vusvunis,defendants Charles and Arlia The Bluebird Motel.d/b/a

Batchelder, zoning case, plaintiff, MargateJ. In this the
Motel, Inc., appeals Superior (O’Neil,from a J.)Court af-order
firming grant planthe of approvaltown’s a variance and site to
the anddefendants Charles Arlia Vusvunis. We reverse.

(Bluebird),The easterlyBluebird Motel located on the side of
Gilford, operated byRoute 3 in owned andhas been Charles and

motel,Arlia operation,Vusvunis since The a seasonal1978. is a
colony consistingcabin of a four-unit winterized structure and

twenty-one cottages. Along office,one- and two-bedroom with an
living quarters, garage,and a these rental units are asituated on
parcel long, only eighty-fourwhich is 800 feet but feet wide at its
westerly boundary sixty-seven easterlyand feet wide at its bound-
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south, andnorth andto theary. plaintiff abuts the BluebirdThe
3.opposite of Routeon the sideto the west

past fewin thelossesconsistenthas sufferedThe Bluebird
remedyindustry. theseToin the motelof trendsseasons because

existingraze thewoes, proposed toVusvunisesthefinancial
signifi-Athirty-bedroom motel.two-storyaand buildstructures

however, re-setbackpath, was theproject’sin thecant hurdle
Zon-buildings under the Gilfordparking lotsquirements for and

buildings backrequires be setthating The ordinanceOrdinance.
lines, parking lots be set backand thattwenty-five the lotfeet from

coupled withparcel,Bluebirddimensions of thefeet. Thefifteen
ofspace to erect a motellittlerequirements, left toothe setback

acceptable size.
1985, applied to theJulyAccordingly, of the Vusvunisesin

to obtain a varianceZoning Adjustment (board)Board ofGilford
projecttheregulations. application outlinedThefrom the setback

northerlybuilding from thefour feetproposed place the newand to
variance,23, 1985, granted butJuly theboundary. the boardOn

building be set backproposed motelimposed condition that thethe
boundary. parking lot re-northerly Thefeet from thetwelve

request ofrehearing at theA was heldquirements were waived.
its27, following board affirmedAugust which theplaintiff onthe

prior plaintiff appealed superior court. Seeto theThe thendecision.
RSA 677:4.

Planningthereafter, January 20, 1986, Boardthe GilfordonSoon
granteddevelopment condi-hearing proposed andon theheld a

plan. plaintiff appealedTheapproval of the amended sitetional
also, trialappeals were consolidated forand the twothat decision

1986,27, superiorthe courtsuperior On Octoberbefore the court.
plaintiff’sdismissed thethe decisions of both boards andaffirmed

appealspetitions. plaintiff that decision.The
cases, presents questionmany zoning thevariance this oneAs do

findingevidentiary support for a ofwas sufficientwhether there
necessary grant-unnecessary hardship, which is for thean element

City674:33, 1(b). also Gelinas v.ing variance. RSA Seeof a See
Portsmouth, 896,248, 250, (1952). PlaintiffA.2d 89897 N.H. 85of

make,dutyquestion local land use boards tothe of the ofalso raises
findings rulingsspecific and of law. Otherupon request, of fact

sufficiencyby plaintiff of the evidence toconcern theissues raised
lightfindings In of oursupport various of the trial court.the

questionsissue, need not behardship the otherdecision on the
addressed.
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arguesplaintiffThe that the evidence was insufficient as a
finding unnecessarysupport hardship.law Itmatter of to a of

only personalcontends that the basis for the variance was the and
owners,financial the and that of thecondition of reasonable use

property precluded by application zoningis not a strict of the
by stating hardshipordinance. The counter that thedefendants

configuration parcel,arises from the of the and that strict
application itof the ordinance would be unreasonable because

agreedThe trialwould force the Vusvunises out of business. court
finding applicationdefendants,with the that strict of the ordinance

depreciation propertywould in of the to that itresult the extent
effectively prevent making anythewould owner from reasonable

use of the land.
zoningJudicial review of the decisionsof a board is limited.

findings primaThe of fact are deemed facie lawfulboard’s and
appealedreasonable, and the “decision from shall not setbe aside

except persuadedvacated, law,or for errors of unless the court is
by probabilities, it,the balance of on the evidence that saidbefore

677:6;... decisionis unreasonable.” seeRSA Governor’sIsland Club
(1983).126, 129, 246,Gilford,v. Town 124 N.H. 467 A.2d 247-48of

Thus, we must decide whether the trial court committed an error
affirming grantingof law in the of a variance.

requirementsThis court has often reiterated the for a
variance. The five conditionswhich must be met for a variance are:

“(1) surrounding propertiesinno diminution value of
granting(2) permitsuffered;would be the would be of

public (3) permitinterest;benefit to the denial of the
unnecessary hardshipresult inwould to the owner seek-

ing granting(4) permit jus-it; the would do substantial
contrary(5) spirittice; the use must not be to the of the

ordinance.”
Hampstead, 278, 284, 276,Alexander v. Town 129 N.H. A.2d525of

unnecessary(1987). concept hardship280 “The of ... is a narrow
unduly[It]one. exists when an ordinance restricts the use to which

may put.” supraClub, 130,land be Governor’sIsland at 467 A.2d
hardship specialat 248.The must arise from a condition of the land

distinguisheswhich it from other land in the same area with
respect suitability Ryanto the for the use for which it is zoned.

City Zoning Board, 170, 173,v. Manchester 123 N.H. A.2d459of
(1983). parcel244, 245 The size and adimensions of do not create

unnecessary hardshipan when the land could still be used for the
bypurposes permitted zoningthe ordinance. Richardson v. Town
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Moreover,93, 1059, 1062Salisbury, 96, (1983).A.2d123 N.H. 455of
“uniqueness theunnecessary hardship is ofnot thethe criterion for

causing plight.”owner, the theuniquenessthe but of landplight of
507, 428,Salem, 505, (1979)119 403 A.2d 429v. Town N.H.Rowe of

Exeter, 259, 262, A.2d119 401(quoting Carbonneau v. Town N.H.of
justifyFinally,675, hardship alone does not(1979)). financial677

Concord, N.H.Onge Cityv. 95granting a variance.the of St. of
Nashua,221, City306, 310, see Carter v.(1949).63 223 ButA.2d of

407, 419, 847, (1973) (financial hardship thatA.2d 855113 N.H. 308
propertyunduly dis­oppressive of conditions of thebecauseis

similarly couldtinguishing propertiesother restrictedit from
unnecessary hardship).constitute

parcelcase, the is notis defendants’In the instant it obvious that
ideally of bothconfigured for the a motel that isconstruction

standards,economically industry at least notand withinfeasible
supportin theofa variance. The trial record indicates thatwithout

forMr. that his reasonsapplication, Vusvunis testifiedvariance
colonyThe cabinrequesting personala were and financial.variance

longer age familyprofitable, illness made it toono and andwas
Although configurationcottages. theofdifficult to maintain the the

preventscoupled zoning requirements, theparcel, with the setback
unnecessaryonly findinggoing forward, basisproject from the for

personal plighthardship in and financialthis case would be the
of the owners.

Moreover, plight originate uniquenessin the of thetheir does not
contrary,parcel precludes permittedwhich a the al-use. On

permitted property noth-ternative uses for this abound. There is
Bluebird,ing, keepsofaside from the financial condition the that

operating past. importantly,it from as it in the More thehas
Zoning twenty-five permittedGilford Ordinance enumerates some

propertyfor not areuses the that the defendants have shown
precluded by uniqueness supra.the of the land. Richardson

We atherefore hold that the evidence is insufficient as
support finding unnecessary hardship.matter of law to of Ac­a

cordingly, affirmingsuperiorwe reverse the of the courtdecision
granting plan approval.the of the variance siteand

Reversed.

All concurred.


