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However,defending the factessential to the action.information
requiresprivilegedirrelevant the action remainthat statements to

rightrecognize plaintiff’s to limit the defendant tothat we the
through discovery.obtaining formal This rule issuch information

objectives providingof essential informa-consistent with our dual
confidentiality personal whichprotecting the of matterstion while

maysignificance divulgence inbut whose aidhave little social
responseThus our to the districtsuccessful medical treatment.

“yes” response isquestion is and our to the secondcourt’s first
“under no circumstances.”

Remanded.

All concurred.
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Winer,Merrill, attorneyStephen general (Steven L.E. assistant
McGuire, attorneyattorney general, A.and Kathleen assistant

brief,general, orally),and Mr. for the State.on the Winer

Dionne,Maynard, Craighead (StevenKinghorn, & of Nashua L.
Maynard orally),the brief and defendant.on for the

Batchelder, todayquestionJ. The before us is whether two
may impositionconvictions be called forward for and execution of

sentences, years original sentencing,two and nine months after the
longwhen the trial court did not inform the defendant how the

suspension incontinuance or would remain effect. The Nashua
sentences,(Pantelas, J.) imposedDistrict Court such and the

Superior (Dalianis, J.) petitionCourt denied the defendant’s for
superior pro-reversecertiorari. We and remand to the court for

ceedings opinion.consistent with this
21, 1982,January pleadedOn the defendant no contest to two

charges concealingmisdemeanor in the Nashua District Court for
receiving charge,property.merchandise and stolen On the first the

sixty dayscourt fined her and insentenced her to the house$75
correction, suspended “goodof on the of the defendant’scondition

chargeThebehavior.” second was marked “continued for sentence.”
No mention was made of the conditions under which the contin-

suspension mightuance or the be called forward.
10, 1984,On October the was indicteddefendant for welfare

by Hillsborough County 23,Jury,fraud the Grand and on October
1984, the State moved in the Nashua District Court to have the 1982

sentencing groundconvictions called forward for on the that be-
7, 1982, 6, 1984,tween October and March the defendant lied to

and, therefore,the indivision of welfare order to obtain benefits
“goodviolated the condition of behavior.”

Evidentiary hearings were held on the State’s motion in the
February 27, 1985, 23,April 1985,district court on and while the

felony charges pending. objectedwere still The defendant to the
alia,grounds,and movedmotion to dismiss on inter that the State

estopped seeking impose yearswas from to sentences 2after 1/2
(prior Supp. two-yearbecause RSA 651:2 1986) placedto a limit

probation period misdemeanors,on the impositionfor and that the
of such rightssentences violated the “defendant’s constitutional to

process granteddue of law . . . .” The district court the State’s
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finding authoritymotion, had the to call forward thethat it
suspended conviction.The defendant received twosentence and the

sixty-day sentences.concurrent
groundsappeal, forthe asserts three reversal.In this defendant

jurisdictionFirst, adistrict court call forward sentencethe of a to
yearsimposition periodextends of twofor or for amodification

requiresprocessSecond, thedue trialthe date of conviction.from
exposethe of the conduct which wouldto inform defendantcourt

liberty. rightsprocessThird, wereof the defendant’s dueher to loss
itsthe court refused to reconsider orderbecause districtviolated

mitigatingof circumstances on the issuethe introductionand allow
disposition.of

fairness,that a basis for de­hold fundamental theWe
process right, provided by part I, article 15 theas offendant’s due

Hampshire Constitution, her informed about theentitles to beNew
may authorityperiod its toin which the trial court exercisetime

sentence; therefore,or her weeither convictioncall forward her
concerning jurisdictionthe of thethe districtneed not address issue

court.
statutory arguments support herto dueThe defendant relies on

authorityprocess position call forwardthat trial court’s to athe
sentencing suspended is limited to twofor or a sentenceconviction

analogousyears. her is toThe defendant contends that situation
by partprotectedprobationers, I,are, asserts,shewhothat of

againstHampshire an indefinitethe New Constitutionarticle 15 of
period (Supp. 1986) specificallyprobation. 651:2, V limitsof RSA

years period power placetothe thethe for which court hasto two
probation-after conviction a misdemeanor. Thea on ofdefendant

argues repeal 607:12,RSAthe 1973 of formerdefendant also that
callingyears forward ato the time for casewhich limited three
legislaturesentencing, that intended thefor indicates thecontinued

sentencing provisions toof the Criminal Code defineof RSA 651:2
formerly by RSA 607:12.limit setthe

urges principleAgainst State us to follow “thethese claims the
sentencing guiltyjudicial in the of those found ofof discretion

Burroughs, 23, 315,crime,” 21, A.2dv. 113 N.H. 300 316State
legislativeargues(1973), direction,in of theand that the absence

authority call a conviction orhas inherent to forwardtrial court
any Roe, 690,v. 118 393 A.2d 553a at time. State N.H.sentence

(1978).
a conviction marked continued and aThe difference between

sentencingsuspended former,in themarked is that thesentence
postpones imposition latter,sentence, in thethe of the whilecourt
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Asexecution.sentence, postpones itsbutthecourt determinesthe
sentencing provisionsstatutoryreveal, theargumentsparties’the

forsuspendauthority sentencestorelating court’sthe trialto
analysisstatutoryAincomplete.areimposition or for execution

nothere isbecausequestion before ushelp theresolvenotdoes
which thewithinlanguage defines the boundarieswhichpresent

sus-authority forward a sentencecallmay its toexercisecourt
sentencing. Atforcontinuedor a convictionpended for execution

forcontinuing convictionapractice ofthat theoutset we notethe
authority, 504:1 hasany statutory as RSAlongersentencing hasno

that the1986, point out alsoby WeLaws 156:14.repealedbeen
executionauthority suspend sentences fortothestill havecourts

651:20, :21.under RSA
of the defendant’splacein the timestatutory atframeworkThe

impose acourt toappearance permitted thecourtinitial district
sentencing, suspendboth, forthe casefine or continueorsentence

probation,onsentence, part, placein the defendantin whole ora
discharge. for aProbationor unconditionalissue a conditionalor

V,651:2, and ayears, RSAlimited to twowasmisdemeanor
potential651:2, isdischarge year, Thereone RSA VI.toconditional

common lawstatutory and ourframeworkthediscord between
background.

asserting court shouldin that the trialis correctThe State
See,sentencing. e.g.,regard Statein toleft with broad discretionbe

98, (1987).126, 129, Both theRau, A.2d 100523v. 129 N.H.
acceptedrecognized the trialandlegislature court haveand this

sentencing v.decisions. See Stateinfor discretioncourt’s need
legislature23, (“[T]he has316Burroughs, at 300 A.2d at113 N.H.

principlethe ofmany accord within instances itsdemonstrated
guiltysentencing ofof those foundjudicial indiscretion the
535,406,Streeter, 402, 538308 A.2dcrime.”); 113 N.H.State v.

judgmentits forprepared to substitute(1973) (supreme court is not
justified).was notdisparity of sentencesof the trial court thatthat

follow, however, shouldnecessarily that this discretionnotIt does
courts withprovidingIn the trialunbridled. addition tobe left

sentencing, legislature has establishedoptions for thedifferent
651:2,options under RSA thusspecific time limits for the various

avoid, practicable,recognizes wheresuggesting it need tothat the
Perrin,Similarly, Staplefordsentencing in v.methods.inconsistent

1304,1083, 1087, (1982), we thatA.2d 1306 remarked122 N.H. 453
broughtsociety him to court must knowthe which“a anddefendant

bypunishment has been exactedplain terms whatin and certain
the court retained discretionwell as the extent to whichthe court as
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impose punishment and under what conditionsto at a later date
may A sentence that can be called for-the sentence be modified.”

indefinitely, depending what the trial court considers toward on
societyprovideperiod, not the defendant orbe a reasonable does

“plainin and certain terms.”with a sentence
weightplaces great on earlier case law which is at oddsThe State

sentencingStapleford’s requirement inform thewith that the court
Roe,sentence; namely, v.the exact nature of her Statedefendant of

553; Doe, 259,690, A.2d State v. 117 N.H. 372 A.2d118 N.H. 393
Brown, 459, (1926);v. 135 A. 530 State(1977); Couture 82 N.H.379

State,Drew, 402, Sylvester(1909);A. v. The 65v. 75 N.H. 74 875
193, (1889). v. Doe nor v. Roe20 A. 954 Neither State StateN.H.

holding Stapleford. involvein These decisions thedefeats our
sentencing may be calledquestion of whether a case continued for

petitioning supremeThepurpose of for annulment.forward for the
question lower courtsdid not address the of whether thecourt

authority suspend continuethe to sentences orcontinued to have
lightsentencing period in of thefor for an indefiniteconvictions

process rights.defendants’ due
Couture,decisions, Sylvester,Drew and involveThe three older

sentencing suspended the defendants’situations where the courts
stays implicitlyof mittimus. It wassentences with conditional

understood, sentencing,expresslyif stated at the that thenot
suspended on the condition that the defendants didsentences were

Brown,See,any e.g., v. N.H. atnot break more laws. Couture 82
461, broken, and the solicitorsA. at 531. The conditions were135

mittimus, placedthe defendants and themcalled for the arrested
original Allprisonin the sentences. of the sentences wereto serve

year original sentencing.and a half of thecalled forward within a
decisions, closingrelyIf we were to on these we would be our

libertyeyes recognitionto the more recent of the defendant’s
Rau,stages sentencing process. v.at all of the See Stateinterest

126, (1987); Cunningham,Brennan v.129 523 A.2d 98 126N.H.
B., 590,600, (1985);A.2d State v. Michael 124 N.H.N.H. 493 1213

Stapleford supra.(1984); v. PerrinA.2d 564474

propositionStapleford for the that in order for thestands
byliberty grantedgovernment deprive of a interestto a defendant

sentencing order, procedural safeguards requiredcertain arethe
process. propositionfor the that the term of theas due Rau stands

imposedat the time sentence is assentence must be determinable
processpart process.due The defendant’s duea of the defendant’s

having throughout,preserved we hold that she wasclaim been
sentencing lengthprocess her 1982 because the ofdenied due at
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un-forward wasbe calledsentence couldin which eithertime
as to a reason-on reviewdeterminationto make acertain. For us

as this casecircumstancesapplied in suchtemporal limit to beable
authority in our viewsupervisory wouldour constitutionalunder

by legislature.thedecidedpolicy area betterof abe an invasion
longhowdetermination, policy, as tomatter ofas aThe ultimate

bedelayed incarceration toforperiod of time is reasonablea
legislature.imposed one for theis

remanded.andReversed

concurred.opinion; the othersSouter, J., withoutdissented

Hillsborough
No. 86-294

Harry Smith

v.

CompanyLiberty Mutual Insurance
and

J. EstabrookEstate of Nelson

4,December 1987


