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injury,negligence probably plaintiff’shad caused the the nonsuit
required.was

Affirmed.

All concurred.

Belknap
No. 86-525

M.Andrew Richelson

v.

Linda Richelson

7,December 1987



138



139

Nashua, by orally,Laufer, plaintiff.Daniel A. of brief and for the

Association, (William,Brennan of Manchester E.Professional
orally),Brennan on the brief and for the defendant.

Baldwin, Concord,Carolyn by orally, guardianW. of brief and as
ad litem for the minor child.

Batchelder, protractedis the of a andJ. This case culmination
custody dispute. plaintiff appeals anacrimonious divorce and The

Superior (Manias, J.), approving reportoforder the Court the of
Nute, altering(Stephanie Esquire), plaintiff’sMaster thethe

schedule, imposing support obligationscustodial visitation child on
him, requiring sign jointand him to a amended tax return1981
pursuant previous plaintiffto a order. The also accuses the de-

is, excessively litigatingshopping”;fendant of “master that the
custody sympatheticdivorce and the child issue in order to find a

master. We affirm.
procedural history parties’ inabilityThe of this case reflects the

agree matters,to on even the trivialmost and their failure to
cooperate regarding raising partiesthe of their child. The were

joint legal custodyindivorced 1983 and were awarded of their
child, having custodyminor physicalwith the defendant and the

havingplaintiff rights. partyextensive visitation Each was held
responsible support only periodsfor child for the that the child
spent parent. treasurywith divided, and,that The marital was
among property settlement,other partiesfeatures of the the were

joint years 1980, 1981,ordered to file tax returns for the and 1982.
Finally, the defendant was notordered to remove the child from

Hampshire except temporary periodsNew for and under limited
alimony obligation sought imposed.circumstances. No was or

January, 1984,In the defendant filed motions for additional
grounds,orders and for clarification and reconsideration on several

primarily seekingbut reconsideration of the travel restriction. The
plaintiff clarify, attorney’salso filed a motion to forand fees. After
noting 10,February 1984,in his parties’order of that the “constant
bickering harassment,”. . . rises to the level of Master Bruce F.

(the master) slightlyDalPra initial modified the visitation schedule
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significantly,plaintiff’s request for fees. More thedeniedand
placedmodify hadto the restriction which he onmaster refused

removingconcerning the the State. Inchild fromthe defendant
March, 1984, an motion to reconsiderthe defendant filed extensive

hearing Theon travel restriction. motionand for a the out-of-state
Julydenied, hearing, bya an order datedreconsider was afterto

26, 1984.
contemptJanuary 9, 1985, plaintiff filed a motion for andtheOn

modify bring contemptThe basis for the motionto and forward.
dayto in adecision enroll the childwas the defendant’s unilateral

removingMedford, thein Massachusetts. She had beencare center
daily in apparenta basis violation of thefrom the State onchild

custody plaintiff violatingThe also accused the defendant ofdecree.
custodysought primary physicalas relieforder. Hethe visitation

answered, andThe defendant filedthe child and costs and fees.of
alia, byalleging, plaintiff ofpetition inter violations the thea cross

filing joint tax The motions wereorder relative to returns.court’s
(Murphy, J.). In orderSuperiorthe Court an datedheard before

1985, removing12, contemptwas found in forApril the defendant
returns,jurisdiction, failing jointto taxfrom the file andthe child

fully rights.failing permit plaintiffthe to exercise his visitationto
contempt.inplaintiff was not The court refused toThe found

order,April courtappealand on this sum-reconsider the 12th
3,marily affirmed that order on October 1985.

1985,Meanwhile, August 23, the had filed a motionon defendant
superiorAprilfrom the 12th order with the court.for relief

inability alternative,Claiming thean to find a suitable defendant
Medford, dayre-registered the in the Massachusetts carechild

year.kindergarten program for the school Thecenter’s 1985-86
objected, inplaintiff asked the court to find the defendantand

6, 1986,contempt, did in an dated Marchwhich it ordercontinuous
courtit levied a fine on the defendant. The also setwherein $300

27,1986, hearing the childMay as a date to determine where would
grade September year,begin in of and ordered thethe first that

report guardianinvestigate potential and toparties schools to theto
litem, appointed case.who had been at the outset of thead

May testimonyhearing heard from the de-At the the court
constraints, adjourned hearingfendant, but, due to the untiltime

JulyJuly 25th; hearing subsequentlythe was continued until
emergency resulting in defense counsel’s14th because of anOctober

unavailability. guardianAugust,In litem filed a motion forthe ad
School, privatein atemporary placeorder to the child the Frosta

custodyDerry, plaintiff physicalin the to haveinstitution and for
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during hearing no order wasthe school week. No was held and
The the defendant andrendered on the motion. child remained with

gradein in district.matriculated the first the Salem school
testimonyhearing, the master heard from theAt the October

litem,defendant, plaintiff, guardian ofthe the ad and an official
considering testimony reportsthe Frost School. After this and from

litem, counselors,guardian psychologists, the masterthe ad and
grade placedordered the child to removed from the andbe first

programin the Salem school district’s readiness at the Soule
rightsplaintiff’sSchool. The master also reduced the visitation to

comport plaintiffwith the child’s school schedule and ordered the
fifty perpay ($50) support.into dollars week child She also ordered

parties joint jointthe to file or amended tax for 1981 andreturns
moving byexpense1982 in order to account for deductions created

plaintiff appeals everythe defendant. The this order in material
respect.

plaintiff arguesThe that the inmaster abused her discretion
substantially reducing rights, supportshis custodial andvisitation

by pointing alleged resultinghis tocontention several in theerrors
change plaintiff arguesinordered visitation. The thethat master’s

hearing guardianfailure to hold a or to rule on the ad litem’s
temporary (in plaintiffmotion for joined)order which the rendered

foregoneit a conclusion that the child would remain with the
system,defendant and in the Salem school because once the child

developed routine,started school and a the master would not order
change. Thus,a the hearingresult of the October 14th was

predetermined.
plaintiff argumentThe regarding allegedadvances no these

by theyfailures the master other than that amounted to an abuse
Assumingof arguendodiscretion. appropriatethat this is the

standard, plaintiff’s argumentthe nevertheless fails. There is
authority propositionfor the that a tribunal’s failure to exercise

properly requesteddiscretion when to do so in itself anis abuse
Gardner, 456,of 461, 249,discretion. See State v. 139 Vt. 433 A.2d

(1881) (failure252 to exercise respectdiscretion with to admissi-
bility of priorevidence of convictions);defendant’s Board Medicalof

Perry-Hooker, M.D.,Practice 264, 268,v. 1334,139 Vt. 427 A.2d
(1981) (failure superior1336 of court to exercise discretion with

respect appropriateto upon findingsanction unprofessionalof
Thus,conduct) the master’s failure to exercise her discretion and

temporary order,rule on the motion for unquestionablywhich is
nature, seeminglyof a nonfrivolous is an abuse of discretion.
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prop­equal support theHowever, in the law forthere is
prejudicialreversible, tomust beitan error to bethat forosition

claiming Appeal Co.,party N.H.Ins. 120Nationwideit. Seethe of
(doctrine(1980) must be1107, that error94,90, 1109411 A.2d

appliesprejudicial of an administrativeto decisionsreversibleto be
Thayer,Thayer 1326,agency); 871, 874, A.2d409v. 119 N.H.cf.

(even(1979) erred, did notde minimis anderror wasif court1328
hearing,error). the14thAt the Octoberreversibleconstitute
ruling theonher reasons for noton the recordarticulatedmaster

hearingtemporary there were noShe stated thatorder.motion for
January,following notthat she couldanduntil theavailabledates

rulingdispositive withoutamounted to awould havemake what
hearing The masterof all of the evidence.the benefitand withouta

deny order, and that wouldbut to theno alternativewouldhave had
rightpositionplaintiff in now.than he isin no betterthehave left

argumentplaintiff’sAlthough thethatin thesome meritwe see
hearing predetermined, we think14th wasthe Octoberresult of

joiningbybrought inmisfortune notof his ownhe on somethat
onlyAugust,temporaryguardian’s order until latemotion forthe

year.days Thus, if thereevenof the schoolbefore the starta few
byprejudicedplaintiff it.error, notwaswas the

ignoredarguesplaintiff the recommen-thethat masterThe also
making ruling.guardian theher Bothlitem inaddations of the

guardian error,plaintiff this was andlitem thatad assertand the
guardiangivengreater weight adto thehave beenshouldthat

guardianunique role of theof thebecauselitem’srecommendations
representing child.best interests of thein thelitemad

guardianrequest, submittedthe ad litemthe court’sPursuant to
relationshipregardingreport the child’sand recommendationsa

guardianparent ad litemneeds. Theand her educationalwith each
engagedopinion defendant hadthat thethat it was hertestified

destroy relationshipdesignedpattern child’sto theof conductin a
concerningtestimony the re-was otherfather. Therewith her

provideparentspective for the child.to care and toof eachabilities
keepingguardian inthe child the Salemtestified thatad litemThe

babysitter.busingrequire Theand an after-schoolschools would
Derry requireapparently Moreover,neither.wouldinFrost School

guardian thebelieved thatFrost Schoolofficialad litem and athe
provide and beneficialthe most stablewouldFrost School

considerations,these and otherthe child. Based onforenvironment
placedguardian in thebethat the childad litem recommendedthe

custody granted plaintiffphysicalSchool, to thethat beFrost and
in school.child waswhile the



143

guardian that thereplaintiff ad litem concedeBoth the and the
Hampshirestatutory inprovisions in or case law Newno eitherare

guardian report andsupport proposition the ad litem’sthe thatto
anygreater weightgiven than othershould berecommendation

authority directlyIndeed, any supportingtoevidence. neither cites
theyargument in what consider aproposition.such a Their rests

language spiritlogical and of theinference to be drawn from the
statutory provisions.

458:17-a, I, provides appointment ofRSA for the a
representguardian to the bestad litem in contested divorce cases

Paragraph providesIIof the further that theinterests child.
guardian party proceedingsad litem “shall be a full to the and shall

458:17-a,rights partieshave such as other . . . .” RSA II. The role
guardian primarilyof the ad litem is to be an advocate for the best

child, partiesinterests of the and to the court and the inassist
determination,reaching prompt minimizinga and fair while the

Place, 252,process. 256,bitterness in this Place v. 129 N.H. 525
Provencal,704, 793,(1987) (citingA.2d v. 122706 Provencal N.H.

796-97, 374, held,(1982)).451 A.2d We have also376-77 with
respect cases,to our standard of review in these that “such conflicts

might testimony, questions credibilityas be found in the about the
witnesses, weight given testimonyof to beand the are the masterfor

Parker, 658, 662, 414,to resolve.” Parker 122v. N.H. 448 A.2d 416
Ballou,(1982) (quoting 463, 465-66,Ballou v. N.H.118 A.2d387

1169, (1978)) (emphasis added).1170 It has likewise been said that
“guardian report binding judgethe ad litem’s is not on the or

regarding custodymaster because the difficult decision must be
Hamp­Douglas,made on the basis of all the evidence.” C. 3 New

FamilyPractice, 223, (1982) (emphasisshire added).Law at 199§

Consideration of these authorities reveals that the recom­
guardian not, not, carrymendations of the ad litem do and should

any greater presumptive weight the other evidence in thethan case.
guardian appointed representThe ad litem is to the best interests

child, presumptive determination;of the makenot to a conclusive or
provinceis thethat of the court or master.

This conclusion does not undermine or minimize the role of the
guardian litem, suggest guardianad nor does it that the ad litem’s
representative capacity insignificantis to the determination of
custody arrangements. contrary,On the emphasizesthis conclusion

importance guardianthe of the ad litem as an advocate.
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argues regard onlyPlaintiff further in this that the master not
adopt guardian litem,did not the recommendations of the ad but

guardianalso even mentiondid not the ad litem’s recommendations
sayingreport.in her We do not think that the thatthis is same as

guardianthe master did not consider the ad litem’s recommenda-
obligation giveMoreover,tions. the was under no extramaster to

weight guardian Indeed,to litem’s sincethe ad recommendations.
adopt guardian’s recommendations,she did not the it is clear that

the master did not consider them to be in the best interests of the
child.

to whether the abused herThe issue distills master
orderingdiscretion in that the child remain in the Salem school

altering plaintiff’s rights. Indistrict and in the visitation a child
custody requireddetermination, the court is to make such decree

458:17, I;as shall be most conducive to the child’s benefit. RSA
Stanley D., 138, 142, 249,D. v. Deborah 124 N.H. A.2d 250467

respect “paramount(1983). determination,With to this the and
controlling child[ ]is the overall welfareconsideration of the

(citing142,124 v. Delinvolved.” N.H. at 467 A.2d at 250 Del Pozzo
(1973)).Pozzo, 436, 436, 151, will113 N.H. 309 A.2d 152 We not

rulings theyfindings unsup­overturn a master’s and unless are
byported Beckmeyer, 719,the evidence. Houde v. 116 N.H. 721-­

(1976). respect22, 504,A.2d With to the alteration of the366 506
againschedule, must be a clear of discretionvisitation there abuse

upset Sanborn,v.before we will a master’s decision. Sanborn 123
(1983). overriding740, 747, 888,N.H. 465 A.2d 893 The consider­

respect greatest goodwith to visitation is the of the child.ation
Beckmeyer,supra 721,Houde v. at 366 A.2d at 506.

amply supports rulingThe record the master’s that the
child should remain with the defendant and attend the readiness
program in the Salem school district. The master found that the

developed familiar in anchild had a routine environment where
playmates, regularshe has friends and and that she needs a more

previousand less hectic schedule than the visitation order
permitted. The master also found that the child was in need of

grade, youngertraining for in she thanreadiness the first that was
graders, developmentally immature,most first was and needed

was furtheradditional work on her fundamental manual skills. It
experiencing difficulties, frustration,that she was andnoted

fatigue. ruling inIt is clear that the master’s was the best interests
supported by Thus,child,the and that it is the evidence. thereof

was no abuse of discretion.
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equally clear that the alteration of the visitationIt is
overridingabuse of discretion and thatschedule was not an

given greatest good Houdethe of the child.consideration was to
support thatBeckmeyer supra. would an inferencev. The record

school, fatigue,includingin frustration andthe child’s difficulties
six,rigorous age thepart schedule. At the ofwere due in to her

five-day as wella school week schedulechild was forced to maintain
ruling,regular rigorous The master’sas a and visitation schedule.

bringing in child’s schoolthe schedule line with thevisitation
schedule, eminently inunquestionably the bestwas reasonable and
interests of the child. We see no abuse of discretion.

asserts, finally, rulingplaintiff that the master’s wasThe
by notspawned the erroneous concern that the master could order

againstprivatea school the wishes of one of thethe child to attend
not, however, questionparents. clearly presentThis case does the

authority enrollmentwhether the court or master has the to order
school, readingAprivatein and under what conditions. careful of

though concerns aboutthe master’s order reveals that even she had
school,jurisdiction private gaveorder enrollment in sheher to a

ample orderingfor not the to attend thealternative reasons child
by guardianFrost recommended the ad litem andSchool as

requested by plaintiff. The master the child has nothe noted that
any training.specialized private thatneed for school She found the

verballybright precocious, way learningchild was and and in nois
programdisabled. We note that the master ordered the readiness

youngersimply gradersbecause the child was than most first and
Moreover,needed extra attention in certain theskills. master

specifically rejected untried,the Frost and forSchool as new and
judge Furthermore,uponlack of a basis which to its effectiveness.

requiredenrollment at the Frost School would have a de facto
change visitation,in custodial which was otherwise unwarranted

Finally, opinionon the evidence. the master was of the that neither
parent readilycould afford the annual tuition at the Frost$4400

Thus, authority privateSchool. even if master hadthe the to order
case, deciding did,inschool attendance this and we are not that she

it is clear that she would not have done so.
plaintiff allegesThe as further error that the master abused her

awarding support fiftyindiscretion child in the amount of dollars
argues($50) per plaintiff originalweek. The that since the order

imposed support,no child and since the defendant to earncontinues
plaintiff, anymore than twice the income of the there nothas been

change required Noddin,in circumstances as Noddin v.under 123
73, 76, 1051, (1983). argues,N.H. 455 A.2d 1053 The defendant on
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places the childcontrary, change in visitationthe custodialthe that
Therefore,greater thea amount of time.the defendant forwith
increased, andher financial burdens haveasserts thatdefendant

entirethe defendant to bear theunfair to forcethat it would be
Also, plaintiff ablethe now is betterincreased costs.burden of the

Hence,providefinancially help for the child.he was in 1983 tothan
maintains, changes in circum-are sufficienttherethe defendant

andrendering support decree unfairprior childthestances
payments.imposition supportjustifying the of

correctly forparties articulated the standardsThe have
To obtain a modification ofsupport awards.of childmodification

changea inobligations, must show suchsupport the defendant
of theparties as to make the continuanceof thecircumstances

76, A.2d at“improper 123 N.H. at 455original and unfair.”order
708,Fortuna, 547, 548, A.2d103 176(quoting Fortuna v. N.H.1053
onlysupport “will set asideof a order be(1961)). A modification709

an abuseclearly that there has beenappearsif on the evidenceit
75, (quotingatat 455 A.2d 1053judicial discretion.” 123 N.H.of

41, 42, 78, (1968)).242 A.2d 79Douglas Douglas,v. 109 N.H.

circumstances, that theit cannot be saidtheseUnder
awarding support. Thein childabused her discretionmaster

custody comport child’s schoolto with theof the decreemodification
debilitatingschedule, effects of theapparently alleviate theand to

schedule,rigorous places the child undervisitationprevious, more
There arefor most of the time.immediate carethe defendant’s

responsibility.necessarily in financial Further­increasesattendant
finding materialmore, support the that the child’swouldthe record

original order whengreater than at the time of theare nowneeds
Moreover, supportyears would alsoold. the recordshe was three

financiallypositionfinding plaintiff is now in a betterthat thethe
care. He hasthe costs of the child’she was to contribute tothan

remarried, presentsalary, his wifehas andan increased and
expensessignificant the of theirapparently contributions tomakes

new household.
original propertyportion thethat ofThe final involvesissue

joint jointor amended taxrequiring parties to filethesettlement
1981,1980, partiesThe haveyears and 1982.for thereturns

returns,respect and 1982with to the 1980performed as ordered
Indeed,regarding return. theuncooperative the 1981but have been

12,April for notcontempt in the 1985 orderheld indefendant was
the amendedsigning has now restructured 1981the return. She

signplaintiff it.to order the tohas asked the courtreturn and
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precludeplaintiff for the master toThe contends that it was error
testimony showing had beenthat the issue of the 1981 tax return

by contempt He asserts that it was errorthe earlier order.settled
ignore previous and him tomaster to the order to directfor the

sign to athe amended return. He claims that the order amounted
onlyproperty settlement,of the which is otherwisemodification

showing subjectupon fraud,a of and which is not toavailable
changedjudicial circumstances. Stebbinsmodification on account of

(1981).Stebbins, 295,1060, 1063,121 297 Thev. N.H. 438 A.2d
simplydefendant, hand,on the other maintains that the master was

originallydirecting parties theythe to do what had been ordered
to do.

surroundingclear on circumstances theThe record is not the
Apparently, incurred deductible1981 tax return. the defendant

moving soughtexpenses return,in the 1981which she to reflect
Having signbut which were not so reflected. refused to the return

contempt.deductions, inthe the defendant was held She hadabsent
soughtprepared andanother return which included the deductions

signature.plaintiff’s present howthe The order mandates the
signatures by parties.treated,deductions are to be and orders both

Despite plaintiff’s contentions,the we do not view the
ignoring original subsequent findingcourt’sorder as the decree and

contempt. present simply requirementsof The order reiterates the
original moving expenseof the decree and determines how the

byaredeductions to be treated. This order is unaffected the
previous finding contempt. contempt findingof That did not direct

sign simplyreturn;the defendant to the first 1981 it held her in
contempt original signingof the order for not it. The master’s order

propertywas not a modification of the settlement under Stebbins.
entirely originalproperIndeed, it was and consistent with the

decree.
respect sayshopping” issue,With to the so-called“master willwe

only below,that it was nowhere raised in the record and that since
preserved,the issue was not it cannot be raised for the first time

appeal. Dubois, 532,536, 1181,122on Duboisv. N.H. 446 A.2d 1183
(1982).

havingconclusion,In we view the master as inbeen the
position seeingunenviable of to the best interests of the child while

parties carrying respective strategiesthe were out their to defeat
plaintiffTheone another. contends that this case illustrates the

system’s inability effectivelycourt to deal with domestic relations
Admittedly, systemproblems. weaknesses,the has its but these

weaknesses would be minimized if adversaries would use the
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attempting manipulatesystem instead of toto benefit their children
inthemselves. We refuse to find error the master’sit to benefit

handling of this case.

Affirmed.

All concurred.
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