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attempting manipulatesystem instead of toto benefit their children
inthemselves. We refuse to find error the master’sit to benefit

handling of this case.

Affirmed.

All concurred.
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Muh,Merrill, attorney general B.Stephen (RobertE. assistant
attorney general, theorally),the brief and for State.on

defender, Concord, byappellate brief andDuggan,E. ofJames
orally, thefor defendant.

Souter, Superior (Bean, J.)juryA trial in resultedJ. the Court
635:1,burglary,on one of RSAin the defendant’s convictions count

assault,aggravated RSA 632-two of felonious sexualand counts
651:6, 11(a)He was RSA to consecutiveA:2. sentenced under

totaling twenty sixty yearsimprisonment to forterms ofextended
assaults, further, suspended, ofand to a but consecutive termthe

years burglary. appeal,Into seven for thethree and one-half this
(1)of court indefendant advances four claims trial error:the

admitting (2) admittingpre-arrest police;his to instatement the
police investigatorsto at the of thethe victim’s statement scene

crime; (3) imposing imprisonmentin extended terms of RSAunder
county prosecutor’sdespite specifythe failure to before trial651:6

statutory grounds rely inpossible uponof he wouldwhich several
consideringseeking (4)penalties;the and inenhanced circumstan-

byprior “giv[ing] weight . . .evidence of bad acts it such astial
We sustain the convictions remand for reconsid-it butdeserve[d].”

theeration of sentences.
Epsom,inThe female victim lived alone where she was awak-

January 24, 1986, by thumping12:14 onened at a.m. on a sound
got up matter,whather front door. She to see was the and as she

glassthroughnear the source of the noise a broke astood hand
outside,panel openedfrom the lock the A manunfastened and door.
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struggled overpowered,victim,entered with heand the whom
dragged stripped nightofto the bedroom and her clothes. After

forceably engaged cunnilingusinthe intruder had and intercourse
victim, 12:50,with the he himself anddressed left about 12:45 or

threatening reportedifafter further harm the victim the crime.
telephoned police.wasThe victim not and thedeterred One

officer who arrived at the house about 1:00 a.m. described the
“very upset spokeexcited,”victim as and and another of her as

“very hysterical, talking[having] very trooperharda time to the
calming[who]had a hard time her down.”The herselfvictim later

responses “justpolice ravingrecalled asher to the kind of on . . . .”
happened,a.m.,About 1:15 the victim able to tell hadwas what

gave substantially repeatedand she an account that she at trial.
listeningAfter to the victim describe both her assailant and a

left,car that she had seen near househer when the assailant the
police suspicion a.m.,their thefocused on defendant. About 2:30

police spokethe atarrived the defendant’s house and with him and
investigation, policehis wife. After further the returned to the

eveningthat anddefendant’s house asked him talk withto them
again. you something,” replied. yourtell“Let me he “I’m not one of
country bumpkins. grew up Providence,I on the streets of Rhode

you going you, you’re crazy.”Island. And if think I’m to confess to
statements,The defendant nonetheless somemade further which

policeevidence,were not admitted into and theshowed some
clothing lightfor examination in of the victim’s statement.

free, however, 6, 1986,The defendant remained until March the
day reportedon which the victim that she had found fresh
footprints printsin snowthe around her house. When the turned

made,out to be about the size that the defendant would have he
charged Januaryarrested,was with the crimes and committed to

Countythe Merrimack Jail.
Although testify ensuing trial,the defendant did not at the his

police evidence,defiant to theremark receivedwas into and his
challenge admissibility presentsto the thisof statement the first

appeal. court,issue In thehere on trial the notdefendant did rest
any law,his claim ofon tenet State constitutional see State v.

(1986),628,Dellorfano, 633, 1163,128 N.H. A.2d517 and1166 he
relies on thehere fifth and fourteenth ofamendments the

trilogyappliedStates,theConstitution of United as in ofa cases
dealing with the conditions under which a whodefendant takes the

may impeached by prior Doylestand in his defense be silence.his
requirement(1976),Ohio,v. U.S. 610 held426 that the of

process guaranteefundamental fairness inherent in the due bars
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impeaching that hewith evidencea defendantfromthe State
warnings. The Courtand Mirandaarrestsilent afterremained

arguablyinsolubly ambiguous andsilence isthat suchreasoned
warnings,implicitresponsive a choicein the thatto the assurance

carry penalty.right nosilence willthe toconstitutionalto exercise
upon Anderson,Next, v.relies Jenkinsthe defendantId. 617-18.at

holdingDoylebyexplained(1980), thethat fifthwhich447 231U.S.
impeachment byno bar toraiseamendmentsand fourteenth

pre-arrest, pre-Mirandaprobative silence,ofevidenceotherwise
governmental inducement, such asbeen nowhere there has

remainingprivilegewarnings, of silent.to exercise theMiranda
(1982),Finally, Weir, 455 U.S. 603cites Fletcher v.defendantthe

bar toamendment athere is no fourteenthwhich held that
pre-by post-arrestimpeachment butofevidencedefendant’s

givengovernmentagain nosilence, haswhere theMiranda
warnings,assurance, that choice toMiranda thelikeaffirmative

carry consequences.keep adversewill nosilent
byproceedscases, linestwo ofthe defendanttheseFrom

arguesreasoning. first, beto Rhode IslandIn he that his boastthe
fifthto an invocationof his amendmentwas tantamountstreet-wise

byprivilege silent, which was induced theto he claimsremain
they questionpolice him in house. From this itasked to hiswhen

Doyleespousedas infairness andfor him that fundamentalfollows
any evidentiaryexplained in use of his statement.Jenkins forbids

thought, points outIn line of defendant thathis second the
nothing proofmore than of silenceJenkins and Fletcher involved

arguesimpeach testified, hea who had and that theto defendant
introducing pretrialimplicitly ofteach evidence silencecases that

throughoutagainst who his his triala defendant maintains silence
Iffifth we understand the defend-offends amendment standards.

reasoning, begins, again, assumptionit with thatant’s once the his
right stayequivalent silent,was to an invocationof his tostatement

ambiguous may,for thewhich an act reason that silence but doesis
Presumably,necessarily, guilt.reflect mere of thenot consciousness

presentationthe ofis concerned that of evidence suchdefendant
part impermissiblyas of the State’s case in chief wouldsilence

privilegeof to silent at trial.burden his exercise the remain For
necessarilyprivilege, waiveif relied on that he would hishe

opportunity explain pre-arrestto his was itself thethat silence
privilege was,or for someof his constitutional otherexercise

any guilt. suggests,implicationreason, The defendantfree from of
evidentiaryindeed, use choice to remain silentthat the of his at
be as to the fifth amendment as ahis house would offensive
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prosecutor’s acomment on defendant’s choice to remain silent at
California, 609,the itself. v. (1965).trial See 380 U.S. 615Griffin

see, Anderson,e.g.,But supra (theJenkins v. at 236 Constitution
every governmentally imposed maydoes not forbid choice that

discourage right).the of aexercise constitutional
reasoning sound,Neither line of is however. The first rests on

misreading explaina of the cited.cases While Jenkins did indeed
Doyle impeachmentthat barred evidence of a defendant’s silence

government givenafter implicitthe had an assurance that could
Anderson,inducing silence,be understood as that see Jenkins v. 447

240; Charles, 404,U.S. seeat also Anderson v. 447 U.S. 407-08
(1980); Weir, 606-07, presentFletcher v. 455 U.S. at the defendant

byexpand beyond recognition equating anywould Jenkins occasion
response questioningto policeremain silent in to with an

requiring application Doyle.inducement the of Neither Jenkins nor
however,Doyle, supports assumption policethe defendant’s that

questioning, alone,standing may reasonably regardedbe as an
silence,inducement to as toso render evidence of such silence

noteworthy majority premisedinadmissible. It is that the Jenkins
analysis States,its v.fifth amendment on United 271 U.S.Raffel

(1926),494 which held that evidence aof defendant’s silence at a
prior impeach testimonytrial was to retrial,admissible his at

Anderson, 236;supra jeopardyJenkins v. at if the of trial isa not
implicate Doyle, certainlyan toinducement sufficient then mere

pre-arrest questioning inadequate Indeed,must be to do so. Jenkins
explained that a defendant’s silence would be inadmissible to
impeach, provided bynot it occurred onbecause an occasion the
police, assurance,but because it followed some affirmative like the

Miranda,implication carry penalty.of that silence would no
Anderson, supra NothingJenkins v. at 240. could be further from

request, by anyunaccompaniedsuch than aassurancean Miranda
warning, police.that the defendant talk to the

flaw,significant however, infectingA more ofeach the
reasoning, unreality equatingdefendant’s lines of is the factual of

police righthis taunt to the an of hiswith invocation constitutional
speechsilent. Ifto remain he had couched his refusal in ofterms

silence, might arguable claimingversus it be that he was a
warrant hisconstitutional for action. But his statement cannot be

he, bumpkin, talk;read as a mere assertion that unlike a notwould
claimed, rather, police crazyhe that the were to think that someone

By describingsophisticationof his would confess. his choice as a
confess, implied somethingrefusal to he that donehe had to confess

implicationwasabout. It this that took the defendant’s retort
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andamendmentthe fifthtorealm of allusionstheoutside
post-guilt.affirmatively Whileofhis consciousnessindicated

ambiguous,insolublyright to silence areainvocationsofMiranda
expresssupra pre-MirandaDoyle, areto confess617, refusalsatsee

compromisingThey may intereststhewithoutbe admittednot.
assumingby amendment, the fifththatevenfifththeaddressed
pre-arrestapplicable silence, seetobe heldcouldamendment

(Stevens,supra J.,n.2,Anderson, at 242at 236 andv.Jenkins
concurring), casein the State’sof such silenceor to bar evidence
in chief.

byevidentiary pressing hisissuea secondThe defendant raises
policeadmittingobjection whoto thevictim’s statementto the

rape. hadAfter the victimafter theher househer atinterviewed
police the standtrial, officer tocalled a Statethe Statetestified at

repeat crime as shevictim’s account of theof thethe substanceto
questionsresponse had addressedto the officerit inhad described

descriptionthirty The victim’sthe attack.minutes afterto her some
priorany of a statementin evidencerebuttal towas not offered

testimony trial, R. Ev.see N.H.atwith herinconsistent
priorobjected801(d)(1)(B), victim’sthat theand the defendant

hearsay. After the trialinadmissible asstatement wasconsistent
groundobjection the victim hadon the thatthecourt overruled

subjectpreviously to the defendant’sand had beentaken the stand
originaltroopercross-examination, the victim’sthe summarized

testimonyagreedquestion, herin which witheventsaccount of the
at trial.

Although Evidencecorrect that the Rules ofthe defendant is
hearsay priorgeneral exception forto the rulecontain no

subjectbeen, are, to cross-­who have or stillof witnessesstatements
priorexamination, of thenot follow that the admissionit does

Rather, statementwas error. thestatement reversibleconsistent
certainly utterance, that there wasadmissible as an excitedwas so

testimony.receipt Goulet,v. 129N.H.of the Statein the Seeno error
(1987).879,348, 351, 881529 A.2d

803(2)Hampshire of Evidence describes anRuleNew
generalmay despiteadmitted the ruleutterance that beexcited

relating startlinghearsayagainst to event oras a a“statement
was under the stress ofmade while the declarantcondition

guaranteeby Thethe or condition.” ofcaused eventexcitement
justifies of a flowsthat admission such statementtrustworthiness
excitement, with a statewhich is inconsistentfrom the declarant’s

Semprinimisrepresent.disposed v.or Seemind to contriveof
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(1935).Railroad, 279, 280, 349,87 N.H. A. 350 The179 declarant’s
spontaneity, requisitethen, is the thatcondition removes a

803(2)statement admissible under Rule from sortthe of “mere
hearsaythenarrative” that rule would bar from v.evidence. State

(1974).Martineau, 552, 558, 718,114 N.H. 324 A.2d 722
receipt theThese conditions for of statement satisfied.were The

startling byexperiencecharacter of the described the victim in this
open question, support anycase is not to the record notand would

serious doubt that she was in a state of excitement when she
police.experience thedescribed that to The evidence was

by police beganthatuncontradicted the victim’s interview the not
rapist policemore than anhalf hour after the had left. Two officers

immediately upset,victimdescribed the before the interview as
hysterical,excited and and she herself that shetestified was

virtually “raving” happened justabout what had to her. She had
tryingreceived first aid for a serious cut suffered in to fend off

assailant,her and as soon as interview she wasthe was over taken
hospital.off to the Under such fact thatcircumstances the the

gave questions wayvictim inher statements answer to is in no
spontaneityprobable responses,theinconsistent with of her see

nothing(1977),Kenna, 305,State v. 117 N.H. A.2d 427 and in374
any admissibility 803(2).the record casts doubt on Ruleunder

remaining question guiltThe issues bear not on the of or
proprietyon ofinnocence but the the Thesentences. defendant

challenges imposition imprisonmentof extendedthe terms of under
ground prosecutor gave inadequateRSA the the651:6 on that

request application 651:6,notice of tohis intent of the statute. RSA
sentencing imposeII toauthorizes a court an extended term of

imprisonment satisfyFirst,on two the mustconditions. facts one
paragraph I,of the insubstantive criteria listed such as the

dangerousness gravelydefendant’s serious to due toothers
cruelty inflictingexceptionalcondition,abnormal mental in death

bodily injury, 1(a)through (f).651:6,or serious and so See RSAon.
possible applicationSecond, [must be]of the of“notice this section

given priorthe ofdefendant to the commencement trial.” RSA
Although gave timely651:6, II. ofthe State itsnotice intent to

upon conviction,”“recommend a sentence under RSA 651:6 the
notice did not which of theindicate substantive criteria the
prosecutor rely not, fact,inwould on. It was until the trial was

hearing begunsentencingover hadand the that the State
rely authorizing1(c),651:6,intent RSAannounced its to on an

previouslyifextended term the “hasdefendant twice been
imprisoned year.”on... sentences in excess of one Thus the
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inadequate inhim wasnotice toargues the State’sthatdefendant
invoke.prosecutor wouldthethatspecify the criteriontoits failure

objective to belightjudged in of themust beThis claim
“give annotice, the defendantis topretrial whichby theserved

byfindings required . . .refute theevidence toto offeropportunity
894,625, 898619, A.2dToto, 465N.H.v. 123Statethe statute.”

at trialevidencehave offeredIf, then, woulddefendant(1983). a
requesting anforclaimedbearing laterthe basisa onwith

wouldthe defendantterm, if for some reasonandprisonextended
presentto suchopportunitysubstantially diminishedhave a

sentence, prejudice shouldhearing hison histheatevidence
suchany term. Absentextendedimposition ofpreclude the

application of thehowever, to baris no reasonprejudice, there
specify grounds.notof intent didsimply because the noticestatute

claim,reasoning, in the defendant’sthere is no meritthisOn
Thebefore us.apparent on the recordprejudiceis nofor there

hardlystand, would have wishedand henot take thedefendant did
mitigating of thejury evidenceeven withacquaint the trialto

prior imprisonments. Nor has hetothat had ledcircumstances
evidence to offerhad suchthat he would haveeven a claimmade

givenhearing earlier notice.sentencing if he had beenat his
seeking presentto suchhim fromAlthough not foreclosewe do

below,when, given this case is remandedreasonsfor otherevidence
apparentsentence, ground at thisis noof therefor reconsideration

sum,Inadequacy he received.questioning the of the noticepoint for
specify applicable criteria forprudent to theprosecutor will bea

required pre­651:6,1, part of hisRSA assentences underextended
II; specify willbut the failure so toparagraphnotice undertrial

prej­inapplicable in the absence of actualstatuterender thenot
udice.

sentencingassignment in rests onfinal of errorThe defendant’s
sentencing hearingreception at the thatof evidencetrial court’sthe

Franklin,prowler was active in when theain two instances
testimony questionThe in is re-in 1981.lived theredefendant

record, down tomarkably confusing, we read the it boilsbut as
chargedhad andthe defendant beenThe State established thatthis.

attemptedtrespass ofand anotherone act of criminalconvicted of
in Over the defendant’sburglary, in Franklin 1981.each committed

duringtestimony that the sameobjection, presentedthe State also
in Franklinat a houseperiod defendant had been seentime the

bushyburglarized, male withday and that a smallbefore it wasthe
porchidentified, jumping from the roofhair, seenhad beennever
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of another house. The court received the evidence of the former
comment,incident without giveand said it would evidence of the

weightlatter such as it deserved. We hold that none of this evidence
should have been considered.

Although arguesthe governeddefendant that bythe issue is
Cote, 358, 375,State v. 775,129 N.H. 530 (1987),A.2d 785 in which

sentencingwe held that a court patterncould not find a of criminal
acquittals,conduct based on we believe that inappositeCote is to

case,the byinstant which is controlled considerations of relevance.
presentedThe evidence to the trial court was proveinsufficient to

probablythat the burglardefendant was the in the first instance
prowleror sure,the in the second. To be the record indicated that

the defendant had bycommitted other crimes in 1981 conduct
comparable appearanceto his at the one house and to the

departureunidentified man’s from the roof of the other. And while
we comparisons justifyconcede that strongthe suspicion that the

culpritdefendant was the in disputed instances,each of the the
carryevidence does suspicion pointnot probabilityto the of in

judgeeither. The trial should therefore either have sustained the
objection receipt evidence,to of the or have indicated that he would
give weight, speculativeit no once its apparent.character was

Because, however, incompetent maythe evidence have been
given weight decidingsome in appropriatethe level of the sen­
tences,. we remand for byreconsideration of these sentences the
judge imposedwho suggestthem. We do not that the sentences

necessarily modified,must theybe but we hold that should be
judgereduced if the imposedtrial would have lesser sentences had

assignedhe weightnot some to the dispute.evidence in

affirmed;Convictions remanded
reconsideration sentences.for of

All concurred.


