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In addition to the Hampshiredefendant’s New contacts related
litigation, supportto this other factors our decision that the exercise

personal jurisdictionof comports playover him with the “fair and
justice” requirementsubstantial Particularlyof International Shoe.

relevant are the short distance between the defendant’s home and
Rockingham Countyoffice and the Superior inCourt New

Hampshire, tried,where this bycase would be the fact that
according personal jurisdiction over inthe defendant New
Hampshire plaintiffwe enable the to consolidate two related
malpractice actions, Hampshireand the fact that the State of New

significant affordinghas a in injuredinterest HampshireNew
plaintiffs litigatea forum in question liabilitywhich to the of for

injuries.their

Therefore, significant amongbecause of the connection Dr.
Kingston, State, litigation question,this and the in we hold that the
United States Constitution and the permitlaws of this State the

HampshireNew personam jurisdictioncourts to exercise in over
the result,defendant. In view of this we need not address the
plaintiffs’ equal protection argument.

Reversed and remanded.

All concurred.

Rockingham
No. 86-073

HampshireThe State of New

v.
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attorney general (BrianStephen Tucker,Merrill, T. associateE.
attorney general,attorney general, Winer,and Steven L. assistant

orally),brief, Mr. Tucker for the State.the andon
(KatharineCappiello,Shaheen, Gordon, Concord L.Stein & of

Stephen orally),brief, Mr. GordonM. Gordon on the andKlein and
Benjamin Valenzuela.for the defendant

(Albert Cullen, Jr.,Wall, Boston, F.& of MassachusettsCullen
Young,brief, and John Wall onRobert V. Carr on the for theand

orally),DiMatteo,brief, for thefor and Mr. Cullen defendants
Young.StephenDiMatteo and D.Antimo

appealsSouter, follow convictionsof theJ. These consolidated
chargeson a total of seventeen under thethree defendants

drug including possessionchapter 318-B,act, ofcontrolled RSA
large quantities of cocaine with intent to sell. The defendants claim

J.) authorizingSuperior (Wyman, inCourt erred thethat the
interception of the contents of communications transmitted over

Young’stelephone part,Stephen basis, inlines on the ofdefendant
by registers, previouslypenthe ofinformation obtained use

unsup-installed on the same lines under a federal court’s order
byported probable Gray,cause; J., inthat committed error

refusing hearing Spero, 199,to conduct a v. N.H.under State 117
response(1977)A.2d 1155 in to the defendants’ claim371 that the

superior interceptioncourt’s order rested on false statements
knowingly recklessly failing suppressmade,or and in to the
evidentiary interception illegally obtained;fruits of the and thatas

denyingGray, suppressJ., inerred further motions to evidence
houses,seized under warrants to search the defendants’ after

rejecting issuing magistratethe defendants’ claim that the was not
rejectingdetached, and after likewise the claimneutral and that

police scope authority Young’sthe exceeded the of their to enter
by executing nighttime, by seizinghouse, the warrant in the and
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enterpriseconvert the into an unlawfulmuch material as toso
general search. We affirm.

illegalduring investigation1983, the course of an into the saleIn
drugs, Hampshirecontrolled the New Stateand distribution of

assignedtelephone toan unlisted number thePolice obtained
Young, telephones,toll call records for his two and andefendant

pen register telephoneto install a on each of his twoauthorization
outgoingregisterpenA is a mechanical device to detectlines.

telephonesignals produced a number is dialed. ItOn a line when
signals, prints time,number, the date andthe the recordsdecodes

570-A:l, XIIanswered. See RSAindicates whether the call isand
register by policepen(Supp. 1986). used the State canThe model

incoming signalpresence of an call andused to record thealso be
receiving telephone was removed from thewhether theto indicate

by supplementaryresponse, the addition of mechanismsin andhook
interceptpolice and record the content of an oralcouldthe

is, however,line. indication inover the There nocommunication
signals,incomingpolice used the device to detectcase that thethis

any Young’sintercept linesthe content of communication overor to
any telephone.otherto or from
January 1, 1987, RSA 570-A:9-ato the effective date ofPrior

wiretapping1986), Hampshire(Supp. statute contained nothe New
Althoughpen registersexpress such. the Statereference to as

authoritysuperiorpolice to order thethat the court’sassumed
telephoneinterception line under RSAcommunications over aof

enoughchapter the installation of awas broad to authorize570-A
operationregister, appearpen did not to include the ofthe statute

scope “intercept,”pen register for which the statutewithin the ofa
required judicial 570-A:l, IIIRSA and :7. Givenauthorization. See

statutoryuncertainty, policethe did not wish to followthe Statethis
anyprocess, 570-A:9,V would have limited authori-because RSA

days, subject periods.period liketen to renewals forzation to a of
Young’spolice calls on two lines forthe wished to monitorSince

they agentslonger period, federal to act on their behalfaskeda
obtaining pen register authorizations from the United Statesin

Hampshire under Federalthe District of NewDistrict Court for
57(b) Act,Alland the Writs 28 U.S.C.of Criminal ProcedureRule

pen1651(a). of thecourt authorized the installation§ The federal
findingthirty days, uponregisters order,and later renewed thefor

good purposeapplication in faith for the ofwas madethat the
investigation,furthering pending and with reason to believe thata

telephone question to furtherin were and would be usedlinesthe
companyactivity. telephone todirected theThe courtcriminal
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installation, right to bewith thepermit and facilitate the
might doingany expense incur in so.compensated itfor

Sergeant Henry Carpenito policeJanuary 5,1984, of the StateOn
byprovided pendata theprepared an affidavit that combined

Young’s telephones, ofregisters records tollcalls made fromabout
telephonestelephones and fromfrom those samecalls made

Benjaminassigned Valenzuela and Antimoto the defendants
DiMatteo, the three defendants obtainedand information about

records, investigators,police and informers. On this basis hefrom
wiretapsuperior order under RSA 570-A:9 for anobtained a court

duringinterception completedof communicationsof the contents
assigned Youngtelephone penlines to thecalls over the same that

registers outgoingpreviously monitored for numbers dialed inhad
interceptions provided information on the basis ofcalls. These

turn, January 15, 1984,police, inwhich the obtained warrants on
ensuingthe houses of all three defendants. The searchesto search

cocaine,yielded, alia, nearly marijuana,poundsinter 65 of a ton of
tablets, cash, ledgersjewels, $200,000 inLSD over and other

traffic,documentary drug pistols,evidence of and an assortment of
revolvers, and ammunition.

unsuccessfully litigating suppressAfter motions to the State’s
evidence, jurythe defendants waived trial and submitted their

existingsuperiorcases to the court on the basis of the records and
stipulations. (Gray, J.) guiltycertain The Trial Court returned

charges proceededverdicts on the seventeen and to sentence
prison years,Valenzuela and DiMatteo to terms of 15 to 40 and

Young years. appealsto a term of 25 to 70 These followed.
indicates,As our ofstatement facts the accumulation of evidence

upon ultimately beganwhich the search warrants rested with the
acquisition Young’s number,of byone unlisted followed the

of telephones (asdisclosures toll records for his well as for the
telephones assigned Valenzuela),to DiMatteo and and the
production by pen registersthe of lists of numbers called on each

Young’sof acquiredlines. The defendants maintain that the State
I,of partall this information in violation of article of19 the

Hampshire. appeal, however,Constitution of New In this the
specific arguments solelydefendants acquisi-address their to the

telephone by pen registers,tion of apparentlynumbers use of the
assumption together.on the that all of their claims will stand or fall

accordingly,willWe limit our decision to the constitutional
significance using pen registerof a to record and disclose numbers

outgoing telephone.dialed to make calls from a (Indefendant’s view
requirements theoryof our conclusion about the of article 19 on the
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presented us,to there is no need to reachthe case as it has beenof
standingobjection and DiMatteo lackthat Valenzuelathe State’s

registerobject pen evidence, likethe and onto to the use ofeven
any proprietyreasoning is no call to consider issue about thethere

processpolice’s for authorizationreliance on federalof the State
devices.)install theto
prohibits searches and seizures of anArticle 19 unreasonable

possessions.”papers,“person, houses, and all hishis hisindividual’s
therebyargue barred from access tothe State wasThe defendants

Young’sevidentiary dialed on tele-information about numbers
obtaining comparable process,phones warrant orwithout first a

showingby probablesupported thatcause to believe thea of
sought of a crime. Because thewould include evidenceinformation

demonstration, submit that theno such the defendantsState made
throughsubsequent itsall evidence obtained useinformation and

suppressed.should be
authorizingthat the orders installation of theThe State concedes

any by judgefindingsregisterspen thatnot rest on the federaldid
telephoneprobable to believe that the lines would because existed

outgoing purposes or that suchcalls for criminalused to make
bypurposes examination of numbers called onwould be revealed

obligationpositiontakes the that it had no tolines. The Statethe
registerprobable pencause, of abecause the usedemonstrate such

outgoingto make an call on the linerecord the number dialedto
register personis attached is not a search of the orto which the

assigned,property so as toto whom the line isof the subscriber
bysubject imposed (That, infer,article 19. weto the restrictionsbe

underlying recentlyassumption enacted statutetheis also the
pen registers, (Supp. 1986),regulating the use of RSA 570-A:9-a

requirement. subpara-imposes probable id.,no cause Seewhich
graph III.)

differingIronically, parties purport their conclusionsthe to rest
scope protectionassumption, that the of article 19on a common

by concept privacy adoptedjudged to the ofbe referenceshould
by Supreme States,the States in Katz v. Unitedthe Court of United

determining(1967), extent ofas a criterion for the389 U.S. 347
Despite parties’ agreement,protection. thefourth amendment

ground support priorhowever, no in our case law.this common has
Kilgus, (1986)577, 591, 231,v. 128 N.H. 519 A.2d 240See State

“arguendo” appliesassumption(decided that article toon the 19
analogyeavesdropping, with the fourth amendmentelectronic on

Katz).developed aware,Indeed,in so far as we are thisrationale
by choosingconstrue article 19 fromcourt has never been asked to
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holdingrangingamong possibilities the Katzfrom the ofthe
throughsupramajority, States, 353, otherv. United atsee Katz

bypositiongeneralized principles privacy,of to the taken Justice
partiesKatz,in theBlack, see id. at 364. Nor dowho dissented

interpretive here, neither side hasalternatives whereaddress these
historybackground of19 the itsthe of article andbriefed

bearing mayapplication to which be a soundas on the extent Katz
Although might,guide therefore,we setour own constitution.to

reargument issue,addressed to fundamentalthe down for thecase
against doing we that evenwe so because are satisfiedhave decided

We areunder Katz the defendants are entitled to no relief. thus
posturein in whichthe claim the theable to rule on defendants’

dayparties presented it, it for tohave and we leave another decide
majorityview of the Katz be taken towhether the should reflect

theory (In confining decision,ina inherent article 19. so our we
any vitality prioruponnot, course, cast the ofdo of doubt cases

rightsrecognizing privacycivil of action for of interests.violations
Sawyer (1973);627,630, 693,Boufford, 695See v. 113N.H. 312 A.2d

Hamberger (1964).)Eastman, 107,v. 106 N.H. 206 A.2d 239
analysis, protection againstOn the Katz unreasonable searches

by physicalprivateand is not referencesseizures limited to
premises, persons tangibleor to or to evidence. While the fourth

security againstspeaksamendment, 19,like article in terms of
person, papers,houses,unreasonable searches of aand seizures his

(or intangiblepossessions),and effects Katz held that the contents
may subjectof a defendant’s statement be to fourth amendment

protection discovery, physicalfrom referencewithout to invasions
constitutionally protected (citingKatz,of areas. 389 U.S. at 353

(1961)).States, 505, “[T]heSilverman v. United 365 U.S. 511 Fourth
protects people, places,” 351,Amendment andnot id. at even

physical uponwithout a traditional orintrusion a defendant his
government’sproperty, the effort to obtain information commu-

by may subjecthimnicated a “search”be to constitutional
regulation. generally applicable satisfied,Two becriteria must

objectinghowever: the defendant to the use of evidencesuch must
subjective expectationhave entertained a the evidencethat would

private, societyexpectationremain and his must thathave been one
legitimate.prepared (Harlan,is to honor as or atreasonable Id. 361

concurring).J.,
theory privacynot, course,Katz did of hold that its of circum-

protection againstofscribed the extent unreasonable searches and
government’sId. at 350. the effort toseizures. But when obtain

physicaldoes not take the form of a of or forevidence search a
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person, papers, property, understandinghouse,defendant’s or an
privacy concept necessaryof the Katz is to determine whether the

subjecteffort ais search to constitutional review.
understanding easily gained,Such an is not however. Katz held

person making telephone may reasonably expectthat a a call
privacy against government’sas the warrantless use of an

eavesdroppingelectronic device to overhear the statements he
public telephone supra AlthoughKatz,utters within a booth. at 353.

holding might conceptualization,this have invited broad the Katz
majority plain say they engraftingwere to that had no intention of

general theory privacy protectiona of onto the trunk of the fourth
supraKatz,amendment. See at 350.

guidance,Katz does not leave its readers without further
majority opinionhowever, since the did describe one means of the

government’s evidentiaryaccess to information that would not
any legitimate expectation privacy,violate not,of and would

regulated majority opiniontherefore, involve a “search.” The
approvingly (1966),States,cited Lewis v. 206,United 385 U.S. 210
reh’g (1967), propositiondenied, 386 U.S. 389 for the that the fourth

recognizes privacy personamendment no claims of in what a
“knowingly exposes public,to the even in his own home or office.”
Katz, 389 U.S. at 351.

constitutionally protectedThe citation to Lewis thus defines
privacy, negative limiting scope,at least in the sense of its and it

integralmust therefore be seen as to the Katz decision and anto
understanding recognizeof what Katz does and does not under the

protected privacy. rejectedLewis,rubric of In the court a claim
tangiblethat the fourth amendment bars admission of evidence and

byinformation revealed a defendant in his own house to a witness
deceptively government agent.who had concealed his role as a

supra dayLewis, at 210-11. Lewis was decided on the same as
(1966),reh’gStates, denied,v. United 385 U.S. 293 386 U.S.Hoffa

(1967),940 and 951 which held that the fourth amendment is no
testimonybarrier to the of an informer in whom the defendant had

misplaced maytrust, 302,his id. at and both Lewis and beHoffa
grouped Lopez (1963),States, 427,with v. United 373 U.S. 437-38

secretly tapewhich held that a recorded of a defendant’s statements
agentto an Internal Revenue was admissible under the fourth

amendment.
significance understandingThe of these for ancases of constitu-

tionally protected privacy yearshas not inwaned the since Katz
They bywas decided. were affirmed as undisturbed Katz in United

(1971),White, 745,States v. 401 U.S. 752 which held that the
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governmentand athe defendantbetweenof a conversationcontents
testimony who hadthrough of a witnesstheagent admissiblewere

by on theconcealeda transmitterbroadcastthe conversationheard
subsequently described White’sSupreme Courtagent’s person. The

109,Jacobsen,“well-settled,” 466 U.S.States v.Unitedasrationale
logic “inescapable,”called White’shave(1984), and we ourselves117

conceptualprotection within theconsidering scope ofthewhen
591, A.2dKatz, 519 at 241.Kilgus, 128 N.H. atv.of Stateframework

theagent-informer illuminatesunderstanding casesof theThis
casepen registers in the instantthe uses of theposition thatState’s

thereforeprivacy Katz andinfringe any protected undernotdid
Theconstitutionally regulated searches.asnot be treatedshould

lines, receivedtelephone company’sregisters, installed on thepen
company for theYoung’s telephones thesignals tosent fromcoded

Young’s telephones with those heenabling connectpurpose of it to
signals, themaking decodedsought In a record of thecall.to

voluntary fromcommunicationsrecordregisters did no more than
tocompany. (Such communicationstelephoneto thethe defendant

distinguished contents offrom thebecompany are tothe
company’s lines andover thetransmittedcommunications

completedrecipients ofcompany to thethe butnot toaddressed
course, subject protection underlatter, toof would beThecalls.

obvious,570-A.) and is indeedchapter It isunder RSAKatz and
constitutionally privacy wouldprotected haveundisputed, nothat

conducted, telephone companyifinfringed, theand no searchbeen
byorallygovernment communicatedof numbersinformed thehad

company operator would haveYoung operator. and itsto an The
agent or informerdoing nothing from what thedifferentbeen

do, hurdle to theKatz erect no constitutionalmight and would
operatorcompany theevidentiary what the orgovernment’s use of

analogy penby when afollowThe same conclusion shoulddisclosed.
governmentregister company’s wire informs theinstalled on the
throughcompanymessages to the thecommunicatedof the decoded

onlyswitching equipment. Thedialingcompany’sthe andofuse
ratheris the use of mechanicalbetween the two casesdistinction

message informreceptors intended to thehuman of thethan
connection, such a distinctioncompany the desired andof caller’s

purposes.for constitutionalmake no differenceshould
case,ordinarily today, inas it is this that theof course trueIt is

only responsein a courtcompany to orderbecomes an informer
pen register of its lines.requiring on one Butinstallation of the

analogy, since thedoes not affect the soundness of thethis fact
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holdings agent-informer require agent-­of the cases do not the
relationship governmentinformer either to initiate his with the or

informer, example, mayto act with selfless disinterest. An for
police obligation,reveal information to the out of a sense of civic

may money prosecutorialor he do so to obtain or favor. See United
a, supra paid agent may testifyA somethingStates v. at 299. toHoff­

byquitehe learns chance or to information he was directed to
earning government salary.obtain as a condition of his What is

voluntarycrucial in these is thecases defendant’s disclosure of
agent-informer, agent-informer’sevidence to the not the interest or

government. reasoningmotivation when he informs the On like it
telephone company penshould not matter whether the accedes to a

register wayorder because it does not care one or the other whether
registers used, cooperationsuch are or because it believes that with

long-term regulated utility.law enforcement is in the interest of a
sayitSuffice to that neither the authorities cited nor the facts of

agentcase anthis involve or informer who claims to have been
providing party,unaware that he was information to a third or who

any objection it,disclosingmaintains to or who willclaims that his
impermissibly coercinginwas overborne him to make the

disclosure.
Supreme accepted logic Maryland,The Court this in v.Smith 442

(1979), recognized analogyU.S. 735 where it the between the oral
given operator repeats it,instruction to the who and the electronic
given switching equipmentinstruction to the over a line to which

pen register Supremea is attached. Id. at 744. The Court followed
citing agent-informer supportKatz in holding,cases to its that

telephone company government’s requestwhen the accedes to the
provide pen register’sto a record of numbers dialed on a

telephone,defendant’s the defendant has no sustainable claim to a
expectation privacyreasonable inof the coded information that he

voluntarily supplied company purposehas to the for the of
activating switchingits mechanisms. Id. at 743-45. The Court thus

principle, “consistentlyrested the decision on the . . . held that a
person legitimate expectation privacyhas no of in information he
voluntarily parties.”turns over to third Id. at 743-44.

out,quick point however,The defendants have been to that Smith
escaped controversy.has not While some State constitutional

analyses result, see, e.g., People Guerra,have reached the same v.
60, 63-64, 718, 720, 1319,65 N.Y.2d 489 N.Y.S.2d 478 N.E.2d 1321

State,(1985); Yarbrough 766, (Fla. App.v. So. 2d473 767 Dist.
State,1985); Williams, 51, 53,ex rel. Ohio Bell v. 63 Ohio St. 2d

2, (1980),407 N.E.2d 3-4 the defendants call our attention to
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e.g.,gone way, see,jurisdictions v.Statethe otherthat have
(1986);808,54, CommonwealthGunwall, 2d 720 P.2d 813106Wash.

Super. 1984),appeal(Pa. dismissed,783,Beauford, A.2d 789v. 475
Sporleder,1985);People(Pa. 135,P.2d 139-666v.A.2d 1143496

Rptr.1983);People(Colo. 654,640, 159Blair, 3d Cal.v. 25 Cal.40
commentary(1979),827, 738, critical818, and to602 P.2d 746-47

e.g.,opinion, LaFave,see, and Seizure1 Search §Smiththeof
Registers1986);(Supp. v.Comment, After“Pen Smith2.7

(1980).Maryland,” L. Rev.Harv. C.R.-C.L. 75315
principalproceeded theofto marshal someThe defendants have

expressed cited, weto whichauthoritiesof Smith in thecriticisms
indicating position,by whyrespond that the State’swe believewill

light outset,At theresult, in of Katz.are sound theSmith’sand
respects we tohowever, in which declineit is to mention twowell

application inthe containedown of Katz on discussionourrest
consideringopinion spentFirst, thesome timethe SmithSmith.

privacysubjective expectation numbers,in the dialedofdefendant’s
expectationconcluding probably no suchhe entertainedthat

companypresumably recordedhe knew the sometimesthatbecause
dialed, andfor toll calls commercialin order to billnumbers

supraSmith,service, at 742.toand trace obscene communications.
may ostensibly conclusion,this factualbe the merits ofWhatever

analysis unnecessary correct,if wasthe Court alsoin the lastit is
anyholding expectation privacywas, in that such ofwe believe itas

light not,in Katz. We willhave the ofwould been unreasonable
Youngargumentstherefore, in factthat didaddress the defendants’
dialingpreserve privacy activityexpect into the of his numbers.

will, Batchelder,indeed, who dissents fromassume with JusticeWe
Young just expectation.opinion, an Seethat entertained suchthis

Jacobsen, atStates v. 466 U.S. 122-23.United
assumptionSecond, to the defendant’sthe Court referredSmith

passed to therisk dialed would be onof the that the information
Althoughgovernment. Smith, 442 that referenceU.S. at 744-45.

admissibilitynothing more than antecedent law on thereflected the
agentsgiven 743-44,informers, see id. at itinformation to orof

reasoningappearance of circularwas a reference that risked an
criticism, dissent,in that aand occasioned Justice Marshall’s

voluntarily usingtelephone does not assume a risk fromsubscriber
telephone practical usingto Id.when he has no alternative it.the

(Marshall, dissenting).J., will, therefore,We avoid the750at
terminology, tendencyassumption-of-risk its to theand obscure

for wethe result reach.reasons
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principalmade,With these disclaimers we turn to the defendants’
objections position.criticisms of Smith and to the State’s The first

governmental activity regulated,focuses on the notion of the to be
argue any governmentalwhen the defendants that effort to obtain

meaningevidence should be treated as a search within the of the
subjectconstitution and should therefore be to limitation under a

requiring justificationstandard of reasonableness in demonstrated
probable cause. The second focuses on the acts of a defendant that
may opportunities protection,limit to claim constitutional when the

argue privacy bydefendants that a waiver of disclosure to a third
party equated againstshould not be with a waiver as the
government.

points easilyThe first of these is restated: there should be no
category governmentaldistinction between a effort to obtain

purposes protection.evidence and a search for of constitutional The
government seekingis evidence whether it examines the contents

intercepteddesk,of a listens to an communication,wire or installs
pen register telephone company equipmenta on to obtain the

telephone.numbers that a efficient,defendant dials on his So
general comprehensiveindeed, mechanism,is this last and so and

searching capability, especiallyis its that the defendants discern an
scrutiny.insistent call for constitutional

response argument may just readily,The to this be stated as
position any gatherhowever.To maintain the that effort to evidence

regulated ultimately,should be treated is,as a search in law to
reject reasoning agent-informer apparentthe of the cases. This is

beginsin Smith,Justice Marshall’s indissent which with citations
to his earlier in White,dissents cases like United States v. 401 U.S.

evidently recognize they tryThe this, too,745. defendants when to
precedentialcharacterize the force of those cases as “tenuous” and

suggest accepting positionthat the defendants’ own would be an
easy step to take.

Accepting position contrary,would,their on the be a constitu-
implication requiringtional volte-face. The of a rule warrants for

pen registers company equipmentinstalled on to record the
requirenumbers that a defendant dials would also a warrant before

government mightthe could utilize evidence that be communicated
agent exceptinformer,to an or even to an to the extent that the
might spontaneously. require-latter volunteer information Such a

effectively agents,curtail,ment would eliminate,if not the use of
which has been described as an “essential” law enforcement
practice, (1932),States, 435,Sorrells v. United 287 U.S. 441-42 and

year ago scope activitywhich less than a we held to be outside the of
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assumption, arguendo,requirementsubject the on theto warrant
Kilgus,incorporated Katz, 591-19 State v. 128 N.H. atthat article

only justification92, no for re-A.2d at Not is there519 240-41.
Kilgus; simplyexamining position it is too lateour so soon after

day the amendmentarticle 19 or fourthin to raise doubts underthe
constitutionality using aobtained withoutof evidencetheabout

agentthrough government awhomor informer towarrant a
voluntarily it. See Poweror transferredhas discloseddefendant

(1942) (regulationsPipeline 575,Co., U.S. 582v. 315Comm’n
recognized long proper tofourteenth amendmentunder thetoo as

amendment).regulationspropriety the fifthof underlikedoubt
positionrevolutionary implication notisof defendants’theThe

authoritydeny persuasive ofhowever,limited, toits call theto
Lopez White, decisionoverrule our owncases from to or tofederal

Kilgus. lead, haveif wouldin For the defendants’ wewe followed
by uponprivacyvery concept Katz,establishedto the ofredefine

rely. theto faceto The defendants failthe defendants claimwhich
reasonably expectableprivacy Katz is notunderthe heldfact that

immunity disclosedto evidence that a defendant hasan the use of
willingagent Ifis to reveal it. the defendantsto or informer whoan

they Lopez,apply a,Lewis,Katz, will to takewill us havehave Hoff­
ways.TheyKilgus alongWhite, with it. it bothand cannot have

alreadysupport position, Kilgusandthe defendants’Katz is no for
argument.bars their

objection positionState’s startsThe defendants’ second to the
willinglytelephonefact that a subscriber whofrom the undoubted

consistingprovides telephone company information, of athe with
thereby providedialed,number intend to that informationdoes not

government. of this sameto the Other critics Smith have stressed
e.g., Maryland, (Marshall,see, J.,fact, 442 atSmith v. U.S. 749

dissenting); Registers Maryland,” Harv.“Pen After v. 15Smith
755,C.R.-C.L. L. Rev. and it of Justice Batchelder’sat is one

principal today. supportconcerns in The fact is tohis dissent said
“degrees privacy,” id.,that of tothe view there are so that waiver

degree againstprivacy protection,some is waiver of all evennot
government.the

again, however, Katz.Once the defendants’ view is at odds with
degrees privacy inclaim that of and the resultThe there are that

Maryland conceptionv. restsSmith fails to account for them on a
conceptionprivacyof that is of constitutionaldifferent from the

privacy recognized. degrees-of-privacylevel,Katzthat At one the
critique subjective expectation:describes a intent or the subscriber

provide government.notdials does mean to information to thewho
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subjective posture, dispositive significancehowever,This has no
subjective expectation privacy necessary,Katz;under a of is but

pale privacy,it does not alone suffice to acreate of within which
any by government constitutionally regulatedintrusion the is a

Standing recognition subjectivelyalone,search. the that there are
recognized degrees privacy inadequate groundof is either to a

prove wronglyKatz,conclusionunder or to that Smith was decided
adopted position argues today.when it the for which the State See

Jacobsen,United States v. 466 U.S. at 122-23.
attempt expectations degrees privacyifEven we to elevate of of

purely subjective level, however,above the Katz still instands the
way. simultaneously recognizedefendants’ We cannot the defend-

privacy againstants’ asserted limitations on waivers of as the
government agent-and continue to adhere to the rationale of the

cases,informer for if a defendant should be entitled to limit his
privacy against pen register’s reportwaiver of as the use of the of

company, anywhat he dialed to the he should be able to limit
against government’s testimonywaiver as the of what he said to

agent. accepted agent-informerthe cases,Since Katz the the
theorydefendants can not aassert constitutional of limited waiver

partially repudiating upon they rely.Katz,without which claim to
position byprivacyThe defendants’ would redefine Katz’s

converting right againstit from a defendant’s to be secure certain
means of non-consensual access to his communications and
possessions, rightinto a defendant’s to control the use of evidence

regard maywithout to how the defendant have disclosed that
empowerevidence to another. It would a defendant to enforce a

evidentiary copyright, by precluding government’sofkind the use
purposeof information for a that the defendant did not intend when

sayhe communicated with another. Suffice it to that we could not
accept position overrulingthe defendants’ without a wholesale of

agent-informer including Kilgus, togetherthe cases which stand as
integral concept privacy.an limit to Katz’s of

summary, reject arguments,In we the defendants’ both
they repudiation agent-informerbecause would entail our of the

they holdingcases, Katz,and because are inconsistent with the of
agent-informer expressto which the cases are an and essential

agent-informer cases,limitation. Under Katz and the there is no
privacy telephone operatorviolation of constitutional when the acts

government by communicatingas a informer what a defendant has
operator,addressed to the and we therefore find no violation when

operator, receivingthe “hearer” is not an but a machine function­
ally equivalent byinformation communicated a defendant and
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governmentcompany. fromobtainsIn each case theto thedirected
systemoperatingcompany’s informationof its thechosenmeansthe

system inhas to thecommunicatedthe defendant-customerthat
of ahim. there is no violationit for Sincemake workorder to

operator repeatsprotected privacy thewhatwheninterest the
of thehim, when the recordis there onehas told neithercustomer

pen register is disclosed.
conception ofthe Katzwe conclude thatthereforeBecause

throughprotected privacy, applied 19, not limit thearticle wouldif
registerpen a dialsthe numbers that defendantto obtainuse of a

significanttelephone, that the orderis not federalon his it
authorizing in wasof devices herethe installation the issue

by probable Accordingly,unsupported the havecause. defendants
argue superiorsupplied haveno reason to that the court should

by registersrejected provided itwhenthe information the
probable causeState had thedetermined whether the established

authorizingby subsequentrequired 570-A:9,IIIRSA for the order
Young’s telephoneinterception of twothe communications over

lines.
argue interceptionsof the wereThe defendants that the fruits

suppressionsubject nevertheless,to of various intentionalbecause
allegedly by Sergeantmisrepresentationsor reckless made

superiorCarpenito in the he to the withaffidavit submitted court
interceptionapplication for the order. When the defendantsthe

prior superiortrial,raised this issue to the court first determined
alleged together,misrepresentations, were notthat the taken

being necessary finding probablematerial, in the sense of for a of
Having hearingdetermined,so the refused to acause. court hold

falsity claimed,to evidence intentional reckless andreceive of the or
any misrepresentation.predicateddenied relief on

superior isThe defendants that the actionconcede court’s
allegeddealingwith forconsistent the federal standard with

byapplications,misrepresentations in aswarrant established
(1978). Franks,Delaware, 438 U.S. aFranks v. 154 Under

faciallyhearingto ais not entitled on a claim adefendant that
applicationwarrant on or recklesssufficient rests intentional
by police, disputedmisrepresentations the excision theunless of

probablewould for ofstatements eliminate the cause the issuance
Id.the The defendants do claim thatwarrant. at 171-72. not

allegedmisrepresentationstheof in this would haveexcision case
probable interceptioneliminated for the order.cause issuance of
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They argue, Spero,however, 199,that State v. 117 N.H. 371 A.2d
(1977), following it,1155 and a line of cases establish more lenient

evidentiarylaw,standards of entitlement under State both to an
hearing upon misrepresentationrelief,and to such a claim. In the

they put understanding Sperobrief,defendants’ their of and the
succeeding way:cases this

preliminary showing“[W]hena defendant makes a that
supportan inaffidavit of a warrant contains misstate-

finding probable cause,ments which contribute to the of
hearingthe defendant is entitled to a to determine

misrepresentationswhether the affiant made such
intentionally recklessly; so,or if the warrant must be
quashed anyand evidence derived from its execution

suppressed.”must be
wrong significant respects.This statement is in two

erroneouslyFirst, it assumes that under State law a
challenging faciallydefendant entitledis to be heard in a valid

preliminary showing bywarrant if he makes a that misstatements
police merely probablethe “contributed” to the demonstration of

contrary, hearingcause. On the the defendant is not entitled to a
subject preliminary showing falsityunless the statements to the of

degreematerial,were to the that there would have been no
probabledemonstration of cause without them. v.See State

light(1986)(“InGrimshaw, 431, 436, 1201,128 N.H. 515 A.2d 1204
provided byof the fact that the information the confidential

unnecessary finding probableinformant cause,was to the of we
[police]need not reach the defendant’s contention that the affiant

.”); Spero,fabricated the existence of .that informant . . State v.
supra (“The misrepresentations204, 205, 1158,at 371 A.2d at 1159

clearlyin the affidavit . . . were material. If... the affidavit had
been in accordance with the facts ... it would not have sustained

finding probable cause”); Franks,a of see also 438 atU.S. 171-72
(no hearing allegations subject preliminaryunless excision of to

falsityshowing probable cause); Kipperman,of would eliminate
SuppressingInaccurate Search Warrant as a GroundAffidavits for

(1971) (toEvidence, 825, material,84 Harv. L. Rev. 829 n.35 be
disputed allegation necessary probable cause).must be to establish

quotedThis first substantial error in the defendant’s
assumptionsecond,statement leads to the the that a defendant

by suppression uponwould be entitled to relief of evidence
demonstrating contributingany probablethat false statement to

knowingly disregardcause was made or forwith reckless its truth
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entirelyfalsity. This, course, with theinconsistentof would beor
denymaterialityrequirement aabove. We would notof discussed

ground disputedhearing immate-werethe statementson the that
unnecessary probablebeing cause, if theto demonstraterial as

falsity making anyknowingpolice’s in statement ofand reckless
any significance relief. See State v.a defendant towould entitle

(1984) (because814, 297,810,Chaisson, 486 A.2d 300125 N.H.
disputed material, need not addressnot the courtstatements are

contrary,falsity).they with reckless On thethat were madeclaim
following evidentiaryhowever, entitled to relief ana defendant is

only actually policehearing if both that thehe demonstrates
recklesslyknowingly facts, that the misstate-or misstated and

together, above,ments, in describedtaken were material the sense
necessary Spero,probable 205,v. N.H. atfor cause. State 117as

A.2d at 1158.371
summary,In rule under article 19 is that a defendantthe

facially onlyattackingto be heard in a valid warrantis entitled
demonstratingpreliminary showing probableina that causeafter

knowingissuing policewarrant,the the made or recklessfor
being necessarythat were material in the sense ofmisstatements

finding probable Thereafter, a defendant isfor the of cause. such
only upon demonstrating police into relief that the factentitled

risingknowingly recklesslyor to that materialmade misstatements
byHampshiresubstance, then,In the New rule establishedlevel.

Spero Franks,later federal rule inis identical to the announced
suggestion contrarynotwithstanding any Renfrew,to the in v.State

(1982); Doyle,308, 153,State122 444 A.2d 527 v. 126 N.H.N.H.
(1985); Stiles, 81,v.State 128 512 A.2d 1084489 A.2d 639 or N.H.

only arguing may(1986). point,At this occasionfor therethe that
the State andbe a difference between federal rules is the silence

prior necessary requisiteopinions whatof our on is for the
showing” beyond“preliminary misstatement,of material mere

allegations. Delaware, Since,Franks v.See 438 U.S. at 171-72.
holdinghowever, us,notthis issue is before we confine toourselves

Sperorefusingcommitted no in hold athat the trial court error to
allegations risinghearing, misrepresentationofabsent to the

requisite degree materiality. materiality(Althoughof the collective
question issue,and in inof the statements omissions is likewise not

agree theywe have examined them and with court thatthe trial
material.)are not

groundinterceptionThe defendants the onnext attack order the
bysupplied supportthethat information affidavit in of the State’s

application stale,was and for that reason insufficient towas
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probable Young’sdemonstrate cause to believe that use of his
telephones providewould evidence about the commission of an

specified chapter 570-A:9,offense in RSA 570-A. See RSA III.
Although the defendants’ brief invokes both federal and State

grounds argument, onlyconstitutional for this the State issue is
suppress having grounded solely partraised, the motion to been on

point,I, however,article 19 of the State Constitution. On this even
academic,the reference to the State Constitution is since RSA 570-

requires probable interceptionA:9, III cause for issuance of an
order.

The revealdefendants the central weakness of their
they superiorstaleness claim when state in their that thebrief court

upon reaching probable“relied stale information” in the cause
quotationdetermination. The areflects confusion between stale

probable Andrews,stale v.cause and information. See State 125
(1984). probable158, 165, 889, cause,N.H. 480 A.2d 893 Stale so

probable justifiedcalled, is cause that would have a warrant at
already bypassedthat hassome earlier moment the time the

sought. Speaking probablewarrant is of the cause as “stale” in such
merely requirement policea case reflects the that show“the must

applicationthat at the time of the for the warrant there is a
finding [evidentiary speci­substantial likelihood of the material

Marcotte, 245, 248,fied].” 278,State v. 123 N.H. 459 A.2d 280
(1983).

significanceany dispositivenot, however,There is in the mere
probablefact that some toinformation offered demonstrate cause

may stale,called in that itbe the sense concerns events that
applicationoccurred well thebefore the date of for the warrant.

past probableIf such fact to an inferencecontributes that cause
ageapplication,exists at the time of the its is no taint.

vintagesThe various of the facts stated in the affidavit under
bypoint, demonstratingconsideration here illustrate this how the

probableand the new can to demonstrateold combine current
Young’sbeginscause. The inaffidavit with a recitation of the items

degree grandcharge1965, York,criminal record: New a of first
larceny, pettydisposition; 1967,Illinois,but without record of court

guilty;trespass prossed;LSD,auto, 1969,Illinois, noltheft to sale of
dangerous drugs, guilty;1970, Wisconsin, 1973, Arizona,sale of

possession marijuana marijuana,transportationsale,of for and of
marijuanapossessiondismissed; 1974,Massachusetts, of with intent

Drugconspiracysell,to and to violate the ControlledMassachusetts
guilty.Act,



193

thatby evidencecircumstantialfollowedisThis recitation
with hisnot endillegal drug didmarketYoung’s with thecontact

1980, wheninincidentconviction, police andescribedfor the1974
possession of apresence forin hisYoung’s arrestedwife was
affiant furthermethaqualone. Thecontaining cocaine andpackage

whenfor FloridaYoung about to leavehad beenin 1982thatstates
Logan Airport.$159,880 in cash atpossessionin ofwas foundhe

by1980, person identifiedain whenothersincident followedThis
Young stopped at thewasforas a courierinformantsone of the

1982,cash, wife of a Rhodewhen the$50,000 in and inairport with
stoppedYoung’s wascustomersone ofto beman believedIsland

$104,000 inLogan cash.withat
evidence, asto directproceeds from circumstantialThe affidavit
Young andby aboutsupplied two informersinformationit relates

withhis associationdescribedof the informersOnehis activities.
drugs betweenofdistributionYoung in the sale andand DiMatteo

likeabout agave1981, informationthe otherand and1979
story thatthe other’sEach confirmedin and 1982.1981association

agent, firstwhile theYoung’s or salesdistributorDiMatteo acted as
drugsprocured theone whoas theValenzuelainformer identified

andpresence cocaineoftheinformer describedbe sold. Oneto
1982, admitted thatas andhouse as latemarijuana at DiMatteo’s

during year. Thethatfrom DiMatteopurchased cocainehe himself
inDiMatteo’s housescales atcocaine andinformer describedother

in 1983.1981, therethrough a cocaine saleand1979
confirmed,extending wasdrug into 1983of salesThis evidence

forward, by obtainedbrought informationimplications wereand its
covering months ofYoung’s telephones therecords forfrom toll

supplied1983, by the notationsJanuary through September, and
10,16, through Decemberregistersby pen used from Octoberthe

recorded, withto six individualsAmong 180 werethe calls1983.
period to 1981.drug the from 1973overof convictionsrecords

premisesaffidavit, were to businessAccording there callsto the
Kattar, identified asGeorge an informerfrequented by T. whom

transactions, individual whosedrug and 66 calls to anfinancier ofa
by police inmeeting theobservedto acar had been driven

traded1983, Young’s another womanwife andwhereNovember
drugsexchange of andtypical of anunder circumstancesbriefcases

money.

opinion,his ownsupplemented these facts withThe affiant
telephonesinvestigation,drug that theexperience inon hisbased

drug transactions.being typicalin of illicitused a mannerwere
reasonably conclusion asconsider thissuperior court couldThe



194

drugsupport for whichthe inference that illicit activities for
ten-yearvarious named individuals had been convicted over a

period continuingwere into December of United States1983. See
(4th Cir.),Webster, 174, denied,v. 639 F.2d 178 cert. 454 U.S. 857

(1981), grounds, (4th Cir.),on other 669 F.2d 185 cert.modified
(1982) (wheredenied, 456 U.S. 935 facts of affidavit indicate

activity protracted period, lapseover of time from date of earlier
necessarily probable cause). Thus,facts is not an indication of stale

issuing justice properly activitythe could infer that the “had not
mysteriously stopped past penmonth,”within the after the
registers Hyde,had been removed. See United States v. F.2d574

very(5th 1978). scope operations856, “Indeed, the865 Cir. of the
likelyhighlyindescribed the affidavit made it that numerous

placewould take in future.”narcotics-related communications the
Steinberg, (2d 1975),1126,United v. 525 F.2d Cir. cert.States 1131

summary, totality(1976).denied, 425 In the of theU.S. 971
issuing justice probablestale,information was not and the had

Young’sinterceptioninfercause to that an would disclose the use of
drugtelephone for communications about offenses. See RSA 570-­

A:9, III.
leaving point foregoing summaryBefore the we note that the

any alleged misrepresentations,omits but does refer to three items
inaccurate,of claimed toinformation that the defendants be not

they following,misstated,because were but because the related
byYoung pardonedinformation was omitted: was the Common-

following drug conviction;wealth of Massachusetts his 1974 the
charges against provehis wife were dismissed for failure herto
knowledge package drugs;that the she received contained and in

apparent drug exchangeddeal, suitcases,the the individuals not
not, however, result,briefcases. These omissions do affect our for

probabletheir inclusion would not have eliminated cause.
remaining suppressThe issues from the denialarise of motions to

evidence seized under warrants tothe search the defendants’
derivativelyTo the extenthouses. that those motions rested on

challenges legality telephone interceptions,to the theof the
foregoing rulings.supportsdiscussion the trial court’s The
suppression questions, goinghowever,raisemotions further to the

issuing magistrateof incharacter the and to the manner which the
police Young’sthe searchconducted of house.

argue Gage,First, J.,the defendants that who issued the
disqualifiedCourt,warrants as Justice of the Exeter District was

neutrality requiredact,to because he lacked the and detachment
issuing bymagistratesof the fourth amendment of the Constitution
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Hampshire,Coolidge 443,403 U.S.NewSee v.States.of the United
(1948).(1971); 10,States, 13-14v. 333 U.S.United449-53 Johnson

eightargument before thehoursfact that aboutrests on theThe
gavequestionjudge he adviceinthe warrantswas asked to issue

workingdrugpolice on these cases.unitthe Statemembers ofto
police individualsarrested twoState hadthat after theIt seems

drug charges,KanigherHollingworth theone ofonandnamed
judgeBrown, to ask “whatinvolved, called theLieutenantofficers

any, allowingmight arrestee]be, [an to makeif in notrecoursethe
mightpolicejudgephone not be ableadvised that thecall.” Thea

evidentiary the arresteesobtained fromuse of informationmaketo
claima call. The defendantsrefusal to allowthe failure orafter

placingresponsejudge’s him in theofhad the effectthethat
advising police.attorney generalposition theof an assistant

justicesuperioragainst theclaim, who heardthe courtthisAs
Gage’ssuppression found that Justicemotion

preparationplayed partpolice in theno“comments to the
not showthe defendants didof the affidavits and indeed

Judge the matter heeven knew thatwhether the
Brown, with inthe matters dealtwith Lt. anddiscussed

wayanyin related.the affidavits were
** * ❖

magistratenothing suggest that theThere is to even
byprejudiced priorimproperly hiswas influenced or

police. magistratethe Theand conversation withcontact
relationship to thein this case bore no whatsoever

way, improperlyprosecution was in influenced.”and no

findings dispositive issue,on of theThese are the outcome
eyealthough it,word an to thewe should add a further about with

ought cityLegal policeto from oradvice officers to comefuture.
attorney general’scounty attorneys, office, not fromor from the

neutrality mightjudges. entail,and it“Whatever else detachment
disengagementthey require fromthat severance andis clear

City Tampa,v. 407activities of law enforcement.” Shadwick U.S.of
Giving(1972).345, inin the manner disclosed this case350 advice
neutrality potentially appallingplaces judicial risk,at with

police questionsconsequences, judicial responsesand such to
generate appeal Allto arise.issues on that should never be allowed

anyjudiciary to avoid occasions forof us in the should take care
jurisdictionlitigation judicial detachment, here in themore about

Coolidge.producedthat
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ground urged suppressing the fruits of the searchThe second for
statutory. police of the defendants’ housesis The arrived at each

morning Januarybegan 15, 1984; theand the searches on the of
Young’sday,policecompleted that but searchedtwo of the searches

Januarycontinuously,day night, eveningand until the of 17.house
Youngonly “daytime” search,aBecause the warrant authorized

argues police statute, whichthat the violated the terms of the
onlynighttime “if the warrant so directs.” RSAauthorizes searches

595-A:2.

may shortly.argument The traditionalThe be answered
nightrequiring explicit inreason for authorization for searches the

sensitivity Judge Friendly peculiaras “theis a to what described
v.of official intrusions” at that time. United Statesabrasiveness

(2d Cir.),Ravich, 1196, denied,cert. 400 834421 F.2d 1201 U.S.
entry police nighttime,(1970). the of the in the not theirIt is thus

thought judicialpresence, particularcall formere that is to
accordingly.authorization, construed Theand the statute should be

here,satisfied, it was when execution of astatute is therefore as
daytime begun during daylighta search is thewarrant limited to

maythough police presencehours, even the thereafter continue into
through night purpose completing theor the for the of search

lawfully begun. Chaisson, 810, 819,v. 125 N.H. 486 A.2dSee State
executing(1984) (“The police,297, in a search warrant for a303

onlydwelling, may premises longremain on the so as it is
reasonably necessary search.”).conduct the This result accordsto

under Federal Rule of Criminalwith federal cases decided
(8thBurgard,41; 190,see v. F.2d 193Procedure United States 551
(3rd1977); Joseph, 504,v.Cir. see also United States 278 F.2d 505

Cir.), (1960).denied,cert. 364 U.S. 823
Young evidentiary challenge claimingin that theraises his final

police flagrantly disregarded the warrant’s limitations on the
initiallyobjects proceededseizure,of search and and thus from an

entry generallawful to a search so unreasonable as to call for
suppression Heldt,of all items seized. See United States v. 668 F.2d

(D.C. 1981), (1982)(when1238, denied,cert.1259 Cir. 456 U.S. 926
mayflagrantly disregards terms,search warrant’s all items seized

Youngsubject suppression). Although thebe to invokes both
independentlyConstitutions,State he does not addressNational and

passingthe latter. reference is insufficient to raise a StateSince
628, 1163,claim, Dellorfano, 632,see v. N.H. A.2dState 128 517

arising solely(1986), fourth1166 we treat this issue as under the
and fourteenth amendments.
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quantitiesFactually, police’s ofthe claim rests on the removal
including personalpapers, letters, after thefor examinationof
over, neverand the seizure of a number of itemssearch was

ammunition,warrant,in such as firearms andmentioned the
plain Coolidgejustification v.the view Seewithout under doctrine.

Hampshire, Gray, J., an exhaustiveNew 403 U.S. at 466. conducted
hearingsuppression orderand issued a detailed and meticulous

suppressing of thehe found to have resulted from abuseevidence
unjustified papersplain doctrine and from the removal ofview

evidentiary Youngapparent claims, however,without character.
enough, was so taintedthat this was not and that the entire search

everyby breadth, should beunwarranted that item taken
suppressed.

judgeclaim, did,We address this as the trial under the standard
suggested candidly difficultyHeldt,in which the ofconfronted
regulating documentarythe execution of warrants to search for

recognizedevidence of crimes. The court that when the search
poorly disciplinedunder such a warrant is so as to amount to

“flagrant disregard” only appropriateterms,of the warrant’s the
remedy may plenary suppression Heldt,be of all evidence seized.
supra specificat 1259. The issue here theis whether trial court

reasonably police executingcould find that inerror the warrant
flagrant disregard. persuasivedid not rise to the level of On the

authority (9th 1983),Whitten,of United States v. 706 F.2d 1000 Cir.
(1984),denied,cert. 465 U.S. 1100 we affirm the trial court’s

conclusion that it did not.
papers.case, Whitten,The likeinstant involved a search for In

police responsible executingeach, the officers for the warrant
people theyfor; case,instructed their on what to insearch this also

searching get experiencedtold the officers to advice from more
superiors legality taking any givenwhen in doubt about the of item.

charge givingstoppedcase, however,In each the officers in ofshort
copies of the warrant to the officers who would make the actual

improperlysearch, case,inand each the latter seized and removed
papers possible evidentiaryvoluminous for later examination into

value.

finding flagrant disregardThe facts did innot result a of
supra they compelWhitten, 1010,in at and do onenot here. The
given inadequate,instructions to the officers were but the trial

findingcourt was entitled to make its that the concerndominant
theyof the officers was to find the evidence were toauthorized

finding tposeize. Nor was his that there was much zeal and too
studylittle inconsistent with his conclusion that execution of the
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subterfuge general the Heldtfor a search. Aswarrant was no mere
staygood attemptobserved, within the boundaries“a faith tocourt

support findinginherently warrant will a thatof an broad search
thoughreasonable, aas a whole—was eventhe search—taken

might qualifymajority turn out not to forof documents seized
leisurely Thus,F.2d at theinclusion on more reflection.” 668 1269.

particularized,in rather thantrial court could find this case that
plenary, suppression the fourthwas sufficient to vindicate
amendment’s mandate.

Affirmed.
Batchelder, J., dissented;Thayer, J., sit; the othersdid not

concurred.

dissenting: agree majorityBatchelder, J., I with the that the
scope protectionsthe of thedefendant has asked us to determine

bypart HampshireI, New Constitutionunder article 19 of the
privacy analysisemploying expectation inthe reasonable of Katz

agree(1967).States, I further that this courtv. United 389 U.S. 347
analysisyetnot decided that the Katz reflects the content ofhas

Kilgus, 577, 591, 231,v. 128 N.H. 519 A.2d 240article 19. See State
legitimate expecta-previously(1986).Indeed, I criticized thehave

standingprivacy analysis, to underof at least as it relatestion
general19, of the criminal“no to the administrationarticle as boon

rights.”system clearlyjustice constitutional State... or defined
(1982).1284, However,Settle, 214, 219,122 A.2d 1287v. N.H. 447

assuming, majority, that an article 19 search is definedas does the
by pen registerKatz, monitorI conclude that the use of a towould

telephone search,is a and therefore must be baseddialed numbers
upon finding probable cause.a of

Hampshire reads,I, Constitution inPart article 19 of the New
every rightpart, person has “a to be from allrelevant that secure

person, houses,seizures of his his hisunreasonable searches and
recognizedpapers, possessions.” This court has thatall hisand

right privacyprotects of in Statearticle 19 a citizen’s his home.
(1984);297,Chaisson, 810, 816, v.486 A.2d 301 Statev. 125 N.H.

Bradberry, (1986)(Batchelder,68, 1380, 138576, 522 A.2d129N.H.
concurring applyingspecially). Further, Katz,J., article 19 would

protect “people,, places,” 351, and,389 U.S. at moreextend to not
by personspecifically, protect communicated awould information

against governmental Id. atunder certain circumstances intrusion.
Noteworthy in353. as well is that other contexts this court has

peoplearticulated the extent to which the of this State cherish their
right privacy. Hamberger Eastman,Infundamental to v. 106 N.H.
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(1964), establishing107, 206 A.2d 239 a civil case the tort of
privacy, quotingobserved,invasion of Chief Justice inKenison

right greater protection,Ezer, for,that “no deserves as Emerson
safeguard mediocrity, geniussaid, ‘solitude,has well is tothe of

242; Ezer,112-13,the stern friend.’” Id. at A.2d at Intrusion206
Rights Wrongs,on Solitude: Herein 21 inCivil and Civil Lawof

(1961). protects privacy63,Transition 75 Just as tort law the
against another,ofinterests citizens the intrusions of one so must

protect privacy againstthe constitution the citizensinterests of the
government.intrusions of

alreadySupreme decided,The United States inCourt has a much
opinion, analysis pencriticized that under the Katz the use of a

register givedoes not constitute a search so as to rise to the
protections Maryland,of the fourth amendment. Smith v. 442 U.S.

(1979).735 The Smith court held that the defendant nohad
subjective expectation privacy telephoneof in the numbers he

expectation privacy society willingdialed, nor an of that is to
recognize. Id. at 745. The Court thisrested conclusion on the
premise voluntarilythat a defendant discloses such information to

telephone company,the and thetherefore assumes risk that the
relayed party, including government.data will be to a third the

Id. at 744.
majority recognizes subjectiveThe here the inweaknesses the

expectation inquiryprivacy problematicSmith,of in as well as the
analysis.assumption-of-the-risk majority, however,The does not

voluntarilynotion, Smith,abandon the critical to that the defendant
telephone company. Relyingthe data to thedisclosed on the so-

agent-informer majority disclosingcases,called the concludes that
telephone telephone company equivalentnumber data to the is to
divulging untrustworthy, law-abiding,criminal secrets to an albeit

disagree telephoneIconfidant. that when one adials there is a
voluntary magnitude agent-disclosure of a insimilar to that the

argued majorityinformer situation. It can be that the cannot avoid
assumption-of-the-risk analysis, rely agent-informerthe but on the

very assumption-of-the-riskcases—the cases that establish the
approach. (1971);745,White,See United States v. 401 U.S. 752

(1966), reh’gStates, 293, denied,v. United 385 U.S. 302-03Hoffa
(1967);940, States,386 951U.S. Lewis v. United 385 706U.S.

(1966),reh’g (1967);Lopezdenied, States,386 U.S. 389 v. United 373
(1963). concepts voluntary427,U.S. 439 The of disclosure and

assumption inextricably intertwined,of the risk are Iand am of
opinionthe that neither inexists this situation.
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always componentnecessary,telephone welcome,notThe is a but
indispensable for effective communica-life. It is an toolof modern
society. Sporleder,today’s Peoplecomplex 135,v. 666 P.2dtion in

speakerstelephone(Colo.1983). made, havetheWhen a call is141
privacyexpectation in of theirof the contenta reasonable

publicoffice,home,conversation, a orthe call is fromwhether
protectedexpectationtelephone Katz, This is389 U.S. at 359.booth.

eavesdropping chapterwiretapping statute, 570-A.RSAin our and
Sporleder “[t]hecourt: concomitant disclosureIn of thethe words

purposes,company,telephone theoffor internal businessto the
privacyexpectation ofalter the caller’sdialed . .. does notnumbers

transpose to therisk of disclosureit into an assumedand
companytelephonegovernment.” at 141. Disclosure to the666 P.2d

consequence“simply of thethe unavoidableof the number dialed is
telephone and theas a means of communication. . . use of the

determiningcompany’stelephone cost of the serviceof themethod
necessary, factsof certainnonvolitional disclosureutilized.” Id. The

usingpurposestelephone company of an instrumentfor theto the
require assumptionprivate that thenot thecommunication doesof

voluntarilycompany others,withshare that informationwill
government.especially 142.Id. atthe

person thechoice about whethera has littleIt is clear that
companytelephone he dials andwill access to the numbershave

frequency v.which he dials them. Commonwealthwiththe
appeal(Pa. Super. 1984), dismissed,783,Beauford, 475 A.2d 789

(Pa. 1985). stated in his dissentAs Justice Marshall496 A.2d 1143
legitimateexpectationsprivacy theSmith, withinarein “whether

meaning depends an individual can benot on the risksof Katz
parties,accept impartingpresumed thirdwhen information toto

openin a free andforced to assumerisks he should bebut on the
dissenting). simplysociety.” (Marshall, J., not“It is442 at 750U.S.

legitimate expectationsay,enough Katz, there is noafter thatto
privacy thebecause the caller assumesin numbers dialedof the

police.”companytelephone thewill disclose them totherisk that
persondissenting).(Stewart, J., that aI am convincedId. at 747

fully expectsusing telephone he dials willthat the numbersthe
private Theof the communication.as the contentremain as

strong,provide conclusive, as toinferencea sometimesnumbers
unquestionablyfrequency,being awhatwho called and withis

provideprivate can ainformationA collection of suchmatter.
Sporleder,privateperson’s 142.P.2d atlife. 666avirtual mosaic of

certainlyperson his veil of“to shedA evidences no intention
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privatemerely telephoneprivacy” to makehe uses thebecause
Beauford, 475 A.2d at 789.contacts.

analysisforegoing supportAlthough provides the Katzunderthe
probablepen registerrequiring based onof to bethe use afor

languageimport 19cause, of articleI the clear of thebelieve
person’s “papers”protects aresult. Article 19the samemandates

tangible“Papers” assearches and seizures.from all unreasonable
objects, however, value. The value ofor no intrinsichave little
“papers” in them.in the information containedrests the content of

technology paper for thein as the mediummere advance fromThe
example, telephonicto, communicationsinformation forflow of

Similarly,protective 19. articlenot alter the force of articleshould
againstprotections the intrusivebe limited to19 should not

adoptiongovernmentcapabilities of articlethe at the time of theof
protected privacyRather, be examined andthe areas of must19.

technologyby lightin of thedetermined on a case case basis
government any given protectedthe at time. Theavailable to

necessity,rights, sharply defined as science andof become more
technology scope governmental power. end,Inbroaden the of the

government officialsI see no functional difference between
searching seizing person’s papers, in of anfor and a the course

probableinvestigation without a warrant based onthe benefit of
monitoringcause, of aand their the communicative activities

requirements.citizen without the burden of similar
finally development case,I would note that since the of this the

Hampshire Legislature chapterNew has amended RSA 570-A
specifically pen registerto authorize the installation and use of a

evidentiaryupon proceduralthe satisfaction of certain and
requirements. Although(Supp. 1986).RSA 570-A:9-a the statute
permits superior judge upona court to authorize such a use a
showing something seemingly probable cause,of seeless than RSA

(judge pen570-A:9-a, II must find that installation and use of
register “reasonably investigationdevice is tocalculated further the

.”), legislature sought provide. . . it is clear that the has to further
protection for the citizens inof this State the maintenance of the
“proper duty protect publicbalance between the State’s to the and

right privacy expression.” Lee,the individual’s to and free v.State
(1973) (articulating313, 315, 827,113 N.H. 307 A.2d 828 the

purposes wiretapping eavesdropping statute).behind the and
registerpen requires prior showingIBecause think the use of a a

probable legislature gone enoughcause, Iof do not think the has far
safeguarding privacy Hampshirein the interests of New citizens.

preserve perceivesNevertheless, it has undertaken to what it as an
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majority thatthe concludesprivacy in an area whereexpectation of
expectation.suchis nothere

therefore, possess a reasonablehold, person doesthat aI would
dials,he and thattelephone numbersprivacy in theexpectation of

is a searchregister such informationpen to recordathe use of
Accordingly, judicial authoriza-meaning 19.of articlewithin the

findingupon a ofregister be basedpen mustuse of ation of the
case, entitled to havedefendants wereIn this theprobable cause.

registerthrough pen andthe use of theinformation obtainedthe
affidavits,supporting and tofrom thethereof excisedthe fruits

only remainingbased on thedeterminationprobable causehave the
information.
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