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general (Stevenattorney Winer,Stephen Merrill, L. assistantE.
orally),attorney general, for the State.andon the brief

byappellate Concord,defender, briefofGreen, assistantJoanne
orally, for the defendant.and

Guglielmo, ondefendant, was indictedThayer, MichaelTheJ.
Doherty,Murphy,attempted Jones,murder of Officerscounts ofsix

Putney, State’sclose of theAlexacos, After theand Lussier.
alternatively,or, forevidence, for dismissaldefendant movedthe

chargesattempted Thereckless conduct.murder toreduction of the
grantedJ.)(Pappagianis,Superior as to Officerthe motionCourt

guiltypleadedMurphy, reckless conductto thatthe defendantand
charge.

charges, juryremaining the defendantthe foundOn the five
first-degreeattemptedguilty offenses ofthe lesser-includedof

Doherty, Putney,Jones, and of recklessandof Officersassault
respect Alexacos and Lussier.with to Officersconduct

attemptedthe convictionfor themoved to set asideThe defendant
following grounds:first-degree twoJones on theassault of Officer

supporting(1) insufficient for thethe convictionwerethat the facts
charge; (2)guiltyjury and that the facts wereof thatto find him
underlyingindistinguishable the reckless conductfrom those

concerning Murphy. The motion was denied.Officerconviction
Guglielmo termsto three consecutivesentencedThe trial court

years attemptedthree first-fifteen on theone-half toof seven and
degree convictions, terms of oneand to three consecutiveassault
year, suspended, convictions. Thethe three reckless conducton

appealed to dismisscourt’sdenial of his motionsthe trialdefendant
charges, for the reasons stated below.and we affirmreduce theor
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byquestion whetherThe main raised the defendant is the
first-degreeattempted assaultevidencewas sufficient to sustain the

Doherty Putney.charges involving Jones,Officers and
testimony followingat trial established the facts. AtThe

approximately 30, 1985, the4:00 a.m. on December Manchester
Montgom-Department resident of 611Police received a call from a

Guglielmo,ery stating defendant, MichaelStreet that the was
weapon building.firing “MAC-10” inside the Officersan automatic

theyColby, Murphy respondedHewitt and to the call. When
scene, called met them inat the the resident who had thearrived

alleyalley Montgomery Colbyof 611 Street. From the Officerrear
objectperson at the second-floorwindow with an incould see a his

hand. The resident of the house identified that individual as the
firing weapon.person the

shortly Colby,arrived after HewittOfficer Jones Officers and
Montgom-Murphy positioned porchthe ofand himself on west 619

ery MontgomeryStreet, next door to and north of 611 Street. His
right position.head and shoulder could be seen from the defendant’s

Murphy positioned approximately eightOfficer himself feet behind
porch. AOfficer Jones at the southwest corner of the wooden

partition separated the two officers.
Though yet possibledawn,not it was for theit was officers to

flashlightswithout the use of because theresee each other were
lights vicinity, lightin the and the from them was reflectedstreet

by ground. and,the snow on the Both officers had their radios on
according testimony “everybody general vicinitytrial,at in theto

Murphyhear ...” them. Both Officer Jones and Officer heardcould
arguing gunfire building Montgomeryand from within the of 611

they storyinStreet. At 4:30 a.m. saw a silhouette the second
Montgomery beingStreet and observed the windowwindow of 611

smashed out.
Immediately afterwards, the two officers heard shots fired from

byposition. head,the defendant’s Jones heard the bullets whistle his
pavement pavement,him, ricochet off the andhit the behind break

piece glass Murphy, porch-behind him. who was stationed “aa of
any byaway” passJones, him,width from did not hear bullets

although glass breakingheard somewhere behind him.he
(SRT)SpecialThe Reaction Team arrived and assumed control

shortly chargeRobinson, inthereafter. Lieutenant the officer of the
assigned Doherty negotiateSRT, Officer to with the defendant and

SergeantLussier and Alexacos of the SRT on thestationed Officer
Montgomery.house across the street from 611second floor of the
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MontgomeryDoherty porchpositioned on the side of 619himself
Guglielmoattempted with at a.m.and to communicate 5:47Street

Doherty, bullhorn, towith the aid of a tried communicate with the
fortythirty response.minutes,for to but received nodefendant

Doherty porch,left the returned and resumed his efforts.then
Doherty spoke.a.m., the defendant andBetween 6:00 and 6:30

Doherty,According respondedtheto Officer defendant to his
coherently logically. point duringquestions and At one the

speakcommunication, to to a Whenthe defendant asked friend.
gunfireDoherty request, erupted.ofrefused the defendant’s a burst

sayingDoherty out,asked the defendant to come that the situation
yet Guglielmo repliedserious, that he hewas not but knew was

already in over head and refused.his
Putney positionedtime,At that Officer was at the southwest

Montgomery beingStreet,corner of a house at 619 said house north
Montgomeryadjacentof and to the house at 611 where the

Sergeant Doherty positioneddefendant was located. was at the
Montgomery.southeast area of the house at 619 The officers were

approximately twentysixteen to feet from each other. Officer
Putney using periscopewas a mirror-ended to observe the scene.

approximately Guglielmoa.m.,At 6:30 said he could see the officer
mirror,”with “the and within heseconds fired several rounds. At

Sergeant Doherty followingtrial, that,testified the defendant’s
by “westerly”statement, shots were fired the defendant in a
Putney’sdirection, location,which towardswas and that he heard

Dohertythe shots hit the house. further testified that he was
safety Putneyconcerned that,about the of Officer and almost

immediately gunfire,after the statement and the told Officer
Putney Putney impactto move. testified that the of the 6:30 a.m.

“appeared Sergeantshots [him]to be much closer to than ... to
Doherty they impact.”were][because much louder ... on

Doherty a.m. the defendantOfficer testified that at 7:00 stated
Doherty’sDoherty’s firedhe knew location. Rounds were atthat
Astatement.location within minutes of the defendant’s bullet

directly Doherty,pole andstruck a three to four feet behind several
hit four feet of him.the side of the house within three to

During (sniper)time, andthis Officers Lussier Alexacos
(observer) on floor of househad been stationed the second the
directly approximatelylocation.At 8:20across from the defendant’s

“get snipersthe to the out of here.” About foura.m. defendant said
later,minutes were fired which struck the third-floortwo shots

eightwindow, feet above and north of the second-floorroomsix to
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the defendantlocated. Neither officer sawthe officers werewhere
fire the shots.

house,a.m., the histhe defendant came out ofAt about 9:00
in He had noslung him and a beer one hand.weapon around

slowly,thoughdifficulty walking responded appropriately, toand
arrestingby stop The officerspolice to and kneel.the order the

appear wasintoxicated. As the defendantthat he did nottestified
he hadaway, that he left the house becausehe told a friendled

He also told friend that he had beenof ammunition. hisrun out
drugs.taking

station, registered alcoholdefendant a bloodpolice theAt the
Mongomery Streetpolice searched 611.15. When thecontent of

derringer, in various interiorthey bullet holesfound a .22 caliber
shells, vodka,empty anwalls, an fifth ofspent nine millimeter

can, paper packetsemptyandempty beer severaltwelve-ounce
cocaine, and foundcommonly one of which was testedused to store

notThe defendant claimed that he couldcocaine.to have contained
evening intoxicatedevents of the due to hismost of theremember

state.
first-degreeguilty attempted assaultofThe was founddefendant

Jones, Doherty, Putney. Attempt in theis definedandof Officers
following way:

if,guilty attempt commit a crimeperson“A of an tois
committed, orhe doespurpose that a crime bewith a

which,anything asunder the circumstancesomits to do
constitutingbe, act or omissionthem to is anhe believes

step of the crime.”towards the commissiona substantial
631:1,by IIFirst-degree RSA asassault is defined629:1.RSA

bybodilycausing] injury anotherknowingly to“[p]urposely or
respectpurposely withdeadly weapon.” person“A actsmeans of a

object is towhen his consciouselement of an offenseto a material
comprises theengage in thatthe conductcause the result or

knowingly respect626:2, person“A acts with11(a).element.” RSA
anis a material element ofcircumstance thatto conduct or to a

thatis of such nature oraware that his conductoffense when he is
626:2, 11(b).exist.” RSAsuch circumstances

appeal, has the burden to demonstrate“the defendántOn
favorablyfact, viewing the evidence mosttrier ofthat no rational

State, guilt beyond doubt.”a reasonablecould have foundto the
645, 650, 323, (1987);A.2d 325 StateMurray, 531State v. 129 N.H.

accord,436, 774,433, (1985); StateSmith, 503 A.2d 776v. 127 N.H.
1316,257, 259, (1983).Meloon, A.2d 1318124 469v. N.H.
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reviewing defer to therule, courts shouldgeneralaAs
comeperson could haveno reasonablejury’s unlessdetermination

Smith, 437, AfterA.2d at 776.supra at 503conclusion. Seeto that
weightthejury’s is to determineall, a functionofessence“[t]he

Meany, 129v.given at trial.” Statethe evidenceto beand credence
Sands,384, v. 123 N.H.451, (1987); State448, A.2d 386529N.H.

supra,Meanyin202, (1983). we noted570, 590, 214 As467 A.2d
to it.presentedaccept reject the evidencejury oris free tothe

578,63, 71, (1982);Thresher, 582122 422 A.2dv. N.H.Accord State
Smith, supraRullo, 149, (1982);412 A.2d 1009120 N.H.State v.

testimony trialweight given at437, (the toA.2d at503 776at
bycredibility theof the witnesses as determineddepends theon

jury).

guiltto infer fromtrier of fact is entitledThe rational
rational conclusions.that excludes all othercircumstantial evidence

396,Danskin, 817, 818, (1982);122 451 A.2d 397v. N.H.See State
262,610, 624, (1984);Wong, A.2d 271 Statev. 125 N.H. 486State

1155, 1160, 1315, (1982).Cyr, 122 453 A.2d 1318v. N.H.
addressing contention that the evidenceBefore the defendant’s

Doherty proveconcerning Jones, Putney to aand was insufficient
recklessness,greater will address thethan wemental state

shootinga.m.that the facts of the 4:30defendant’s contention
Jones,hand, oninvolving Murphy, and OfficerOfficer on the one

other, indistinguishable therefore noand that there isthe were
attemptedupon to the Jones assaultrational basis which reconcile

mind,conviction, knowingrequiring purposeful of anda or state
judge’s granting motion to reduce thetrial the defendant’sthe

Quitecharge respect Murphy conduct.with to Officer to reckless
relatingcontrary, transcript that the facts tothe the shows usto

relating Murphydistinguishable andwere from those toJones
rationallycould lead to different conclusions.

above, positionedMurphy and Jones wereAs mentioned
away other, Officerapproximately “porch-width”a from each

rightMurphy Officer Jones’ shoulder andbehind Officer Jones.
position, whereas Officerhead could be seen from the defendant’s

readily the shotsMurphy Officer Jones heardcould not be seen.
facts,by Murphy apass but did not. From thesehis head Officer

keptreasonably defendantjury infer that at 4:30 a.m. thecould
Montgomery;looking of 611 that thereout the second-floor window

ground reflectinglights vicinity,in snow on the thewere street the
general vicinity;light police in that Jonesradios audible theand

and, Murphy,unlike his headto the defendant’s locationwas closer
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exposedand shoulders were on occasion to the second-floor window
Montgomery; byof window,611 and that the defendant stood the

immediately byit outsmashed and fired shots that whistled Jones’
juryhead. The could thus infer that there was intent to shoot one

officer and not the other. The location of the shots is a most
persuasive of injure hold,indicator the shooter’s intent to or kill. We
therefore, denyingthat the trial court did innot err the defendant’s
motion to set aside the Jones conviction.

concerning Putney SergeantThe evidence Officer and
Doherty support first-degreeis likewise sufficient attemptedto the

jury reasonablyconvictions. Theassault could have concluded that
Sergeant Dohertydefendant did indeed seethe and within minutes

direction,in striking polefired several rounds his a bullet a three
jury reasonablyfour feet behind him.to The also could have

Putneyconcluded that the defendant had intended to fire at Officer
Putney located,because the defendant knew where Officer was and

testimony concerning immediacybecause of the trial both the of
shots, following Putney’sregardingthe the defendant’s statement

location, and the direction of the shots. “Conduct illuminates
Wills, 107, 109, 47,intent.” State v. (1966);107 N.H. 218 A.2d 48

Meany supra.accord
Finally, the precludeddefendant contends that his intoxication

forming required by 626:2,him from II(2)(b),the state of mind RSA
guiltyand that he attemptedtherefore could not have been found of

first-degree assault.

not, such, may,“Intoxication is as a defense. The defendant
however, introduce evidence of intoxication whenever it is relevant

negate charged 626:4;anto element of the offense . . . .” RSA see
Noel, 522, 528, 290,v. (1979).State 119 N.H. 404 A.2d 293 But “[i]t

jurythe to negatesis for resolve whether intoxication the element
Goodwin, 862, 867, 1234,of intent.” State v. 118 N.H. A.2d395 1237

Noel, 528,(1978); supra 293; Warren,accord at 404 A.2d at State v.
196, (1974).114 N.H. 317 A.2d 566

testimony drinkingThere was that the defendant had been
taking drugs evening. Nonetheless,and that showsthe record

compelling countervailing support jury’sevidence to the conclusion
actingcapable purposely.the defendant wasthat of The defendant

coherentlyresponded logically during negotiationsand with Officer
Doherty. provide family Doherty.He was able to information to He
was aware of the seriousness of the situation when he told Officer
Doherty during negotiations “get yearsthat he would ten for
shooting cops.” coherentlyat the The responddefendant was able to
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of sur-at the time hislogically police commandsto officerand
Doherty,Putney in the direction ofand andshot atrender. He

Dohertytelling he knew whereAlexacos soon afterLussier and
Finally, transcript that the defendantshowstheeach was located.

policeof the“kill all” when he learnedhe would themsaid that
presence.officers’

testimony, observejury’s hearthe function to“It is
bycredibility; the evidencejudge it is not boundand theirwitnesses

part.”or in Statemay accept reject the evidence in wholeorand
355, 357, 358, The(1986).359Chapin, 513 A.2dv. 128 N.H.

case, light favorable to thein viewed in the mostevidence this
State, ample support proposition that a reasonableappears to the

purposely, andjury the defendant actedcould have found that
denyaccordingly trial court to theit was not error for the

conduct theor to reduce to recklessdefendant’s motions to dismiss
Jones, Doherty.charges involving Putney andOfficers

Affirmed.

All concurred.
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