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of sur-at the time hislogically police commandsto officerand
Doherty,Putney in the direction ofand andshot atrender. He

Dohertytelling he knew whereAlexacos soon afterLussier and
Finally, transcript that the defendantshowstheeach was located.

policeof the“kill all” when he learnedhe would themsaid that
presence.officers’

testimony, observejury’s hearthe function to“It is
bycredibility; the evidencejudge it is not boundand theirwitnesses

part.”or in Statemay accept reject the evidence in wholeorand
355, 357, 358, The(1986).359Chapin, 513 A.2dv. 128 N.H.

case, light favorable to thein viewed in the mostevidence this
State, ample support proposition that a reasonableappears to the

purposely, andjury the defendant actedcould have found that
denyaccordingly trial court to theit was not error for the

conduct theor to reduce to recklessdefendant’s motions to dismiss
Jones, Doherty.charges involving Putney andOfficers

Affirmed.

All concurred.
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Lindauer,Finbury, Haverhill, (JohnofSullivan & Massachusetts
bybrief), plaintiff.C. Sullivan on the brief for the

P.A.,McDonough O’Shaughnessy (William& of Manchester A.
brief), byGrimes on the brief for the defendant.

Souter, plaintiff damages,J. The seeks a new trial on because
Superior (.Pappagianis, J.) plaintiff’sthe Court refused to allow

testimonycounsel to comment on the defendant’s failure to offer the
deposition videotaped.of a doctor whose had been We affirm.

Kerr, injuredplaintiff,The Marion her knee when she fell in an
icy by defendant, Raymond Allard,parking lot owned the who was

damages,responsible expertmaintenance. On the issue offor its
opinion determininginevidence was crucial the extent to which

injury priorthe resulted from the fall rather than from a
tobogganing accident.

jury arguments, requestPrior to the court denied a from
plaintiff’s counsel for leave to comment that the defendant had

Kilgus, plaintifffailed to call one Dr. who had examined the at the
request, deposition videotaped.defendant’s and whose had been The

plaintiff jury $35,000was dissatisfied with the verdict of and
brought challengeappealthis the court’s refusalto to allow

Kilgus’son Dr. absence.comment

Hampshire Reports repleteThe New are with cases
maysustaining rulings partythat either in a case comment on an

witness,opponent’s failure to call a when the record thatindicates
given testimony apparentlywitnessthe could have relevant and was

See, School,jurisdiction e.g.,in call. v.the and available to Beardsell
459, 783,462-63, (1938); Company,N.H. A. Brito v. 7989 200 786

163, 164, 224, (1919).N.H. 106 A. 225 The rule is no different when
putativethe case issues and the witness is araises medical
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436, 627,Hustis, 434, A.111 628N.H.Lee v. 79physician. See
(1920).

immoderate, however.not beenespousal of rule hastheOnr
commenting party to demonstraterequired awe notWhile have

witness,the Bakerenjoyed heightened access toopponenthisthat
514,1, 5, (1940),Army, 12 A.2d 516-17 neither91 N.H.v. Salvation

theopportunity to with court’scommentwe elevated thehave
by the court’sright to unfetteredpermission into a comment

85,see, Company,it, e.g., v. 96 N.H.Amundsento forbiddiscretion
have, on486, (1950); 104(a).Ev. We88, N.H. R.A.2d 487-8870

vigilance against allowing of whatcontrary, abusecalled forthe
119,Yoken,discretionary v. N.H.only opportunity, Abel 104ais

456, the of a trial124, (1962), for that focus459-60 fear179 A.2d
v.questions,” Amundsenbe collateraldiverted “tocould otherwise

Company supra.

sensitivityreason fora furtherinstant case illustratesThe
overriding theory justifying the sort ofpotential Theabuse.to

may conduct of anquestion partythat advert toin is acomment
case,suggests in Abel v.hisopponent he lacks confidencethat

maysupra, argue opponent failed to calland thus that anYoken
had reason to fear thatapparently because heavailable witnessan

him,unfavorably v.to Woodmanwould have testifiedthe witness
251,294, (1939).Peck, 292, However7 A.2d 253-5490 N.H.
be,may important recognizeargument it toan isreasonable such

fact,may wrong judgein when a trialbe andthat its conclusion
entirelyconveniently of conclusion it istest the soundness thatcan

allowing argument.proper he do so before thethat

If, example, party against argumentwhom the wouldthefor
expeditiously witness wouldcan show that the absentbe directed

him,unfavorably opponent’s onhave to his commentnot testified
And, if,misleading and unfair. asabsence would bethe witness’s

case, existing probabledeposition reveal thein this an would
testimony, mayjudge properlyof the the trialsubstance witness’s

wishingpartycomment on the witness’s absence unless theforbid
deposition indicatingproffers portionmake comment a of theto the

probably have unfavorable to the otherthat the witness would been
side.

plaintiffgives therecord before us no indication thatThe
sought Kilgus’s depositionappriseto of Dr.the court the content of

testimony.and, hence, probable thethe of his Sincesubstance
apparently opportunityofplaintiff to avail himself thethus failed

proposedhis comment on doctor’s absence wouldto show that the
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carry inference,a sound judgethe trial forbiddingdid not err in
the comment.

Affirmed.

All concurred.
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