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carry inference,a sound judgethe trial forbiddingdid not err in
the comment.

Affirmed.

All concurred.
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rightsappeal in-Batchelder, under an underinvolvesJ. This
liabilityagreement in motor vehicleaarbitrationsured motorist

policy. carrier,motorist insuranceThe underinsuredinsurance
petitionCompany (Amica), a forfiledAmica Mutual Insurance

paydeclaratory judgment insureds, theto theafter it had refused
Morrisons, to less than theawards that amountedarbitration

coverage. Findingliability that theinsurancetortfeasor’s total
obligated payplaintiff awards,to suchcarrier was notinsurance

granted petitionJ.)Superior {Pappagianis, inthe favorthe Court
appeal.company, For reasonsand theof the insurance the insureds

follow, we affirm.that
declaratory judgment petition an automobilearises out ofThe

subject agreed statement of facts.which is the of anaccident
daughterdrivingMorrison was an automobile with herMariane

bypassenger tortfeasor,automobile,when another driven theas a
causing injuriesBolton, car,struck her to both MarianeMichael

daughter. accident,At the time of the Mariane Morrisonand her
liability policyby whichinsured Amica motor vehiclewas an

provided $100,000 insured motoristat least of uninsured/under
through separate policiescoverage. twoMichael Bolton was insured
liability coverage.provided $75,000 in insurancewhich a total of

negotiating with one of the tortfea-After the Morrisons started
againsttheyinsurers, Amica forclaimsor’s initiated an arbitration

payment $200,000 motoristthea of under uninsured/underinsured
filing any againstprovisions policy, thetheir without lawsuitsof
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believed,tortfeasor. The Morrisons and Amica did not claim
damagesotherwise, that because their exceeded the tortfeasor’s

coverage,insurance the tortfeasor was an uninsured motorist under
policy,the insureds’ theand insureds were therefore entitled to

proceed directly against Amica under the uninsured motorist
agreement.arbitration

Although agreed arbitrate,Amica to it warned the Morrisons
obligated pay policythat it would not be to under the if the

arbitration thanaward was less the tortfeasor’s total insurance
coverage. disagreed, arguingThe Morrisons that Amica would be
obligated by policy pay regardlessaward,its to the arbitration of

totallingawards, $50,025,the amount. The final arbitration were
coveragethan $75,000;hence,less the tortfeasor’s total insurance of

payAmica refused to the awards.

parties’ disagreement differingThe source of the is their
interpretations policy’s provisionsof the motor vehicle insurance
relating requirementto arbitration toand the that the insured

liability coverage beingexhaust an underinsured’s insurance before
any generalentitled to receive uninsured motorist benefits. “The

expectationsrule is that the court will honor the reasonable of the
policyholder.” Co., 148,Andrews v. Nationwide Mut Ins. 124 N.H.

(1983)(quoting Epping153, 254,467 A.2d 258 Town v. PaulSt.of
Co., 248, 252,Fire 496,& Marine Ins. 122 N.H. 444 A.2d 498

(1982)). policyMoreover, we will construe an ininsurance favor of
against policy ambiguous.the insured and the insurer when the is

Trombly Shield, 764, 771, 980,v. Blue 120N.H. 433 A.2dCross/Blue
(1980).“[P]olicy ambiguity coverage only985 terms can create as to

parties may reasonably interpretation.”when the differ about their
City Corp., 806, 809,Manchesterv. Reinsurance N.H.127of General

(1986); Liberty1063, Co.,508A.2d 1065 v.Smith Mut. Ins. 130N.H.
(1987). by117, 536 A.2d 164 “We determine what is reasonable

considering policya as a whole and on the basis of a more than
reading, evaluating any ambiguity bycasual claimed reference to

language (Citationsthe context in which the relevant occurs.” Id.
omitted.)

begin analysis provisionsWe our with the arbitration because
agreementparties’ meaning policythat is where the on the of the

parties agree may directlyproceedends. The that the insureds
against filingcompany, any againstthe insurance without claims

they disagree parties’ obligationstortfeasor,the but on the under
such arbitration. Part IV of Arnica’s “Automobile Combination
Policy” dealingcontains the two clauses with arbitration. The first
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thecoverage providesand thatappears sectionunder theclause
company willinsurance

representa-legalor his“pay which the insuredall sums
damages fromlegally asentitled to recovertive shall be

vehicleoperator of an motoror uninsuredthe owner
insured,bodily byinjury . . . thesustainedbecause of

ownership,arising ofby and out theaccidentcaused
vehicle;such uninsured motoror use ofmaintenance

coverage,purposes of determinationprovided, the thisfor
legallyrepresentative isorto the insured suchas whether

so,ifdamages, the amountrecover such andentitled to
by agreementthereof, between themadeshould be

or,company ifrepresentative theandinsured or such
they agree, by arbitration.”fail to

andappears arbitration sectionclause under theThe second
agreementexplains as follows:the

companymakingany claim and theperson“If hereunder
agree person legally to recoverthat such is entitleddo not

damages operatoror of an uninsuredfrom the owner
insured,bodily injury to ormotor vehicle because of the

maypaymentagree to which bedo as the amount ofnot
Part,owing then, uponthis written demand ofunder

either, upon personmatter or matters which such andthe
agree bycompany do not shall be settled arbitrationthe

agreecompanyperson.... and the each to considerSuch
byby any award madeitself bound and to be bound the

pursuant to this Part.”arbitrators

onlyprovisions apply when an automobileThe arbitration
by drivingis an motor vehicle.” Thecaused one “uninsuredaccident

motor is amended to include“uninsured vehicle”definition of
part policy,ofmotor vehicle” another the“underinsured under

Statutory LiabilityHampshireas Motor Vehiclelabeled the “New
Policy (policy endorsement). policyThe endorsementEndorsement”

Department,bypromulgated Hampshirethe New Insurancewas
Hampshirebyapproved the New Insurance Commissioner

264:19,pursuant incorporatedand into the Morrisons’to RSA
definition,reaching paragraphpolicy. the the relevantBefore

4(a) company’sparagraph theunder the insurance andoutlines
respectobligations with an motoristinsured’s to underinsured

as follows:claim
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company obligated any“The shall not be to make
payments bodily injurybecause of to which this insurance
applies ownership,and which arises ofout the
maintenance, ofor use an underinsured motor vehicle

liability bodily injuryafteruntil the oflimits under all
liability policiesapplicablebonds or insurance at the time

by paymentsof the accident have been exhausted of
judgments or settlements.”

Paragraph 4(c) adds “underinsured motor vehicle” to the
Paragraph 4(d)definition of “uninsured motor vehicle.” defines

“underinsured motor vehicle” as follows:
respect ownership,“[A] motor withvehicle to the

maintenance, of sumor use which the of the limits of
liability bodily liabilityinjuryunder all bonds and

policies applicableinsurance at the time of the accident
applicable liabilitythanis less the oflimits under this

insurance.”
Reading policy unambiguouslywhole,the aas we find that it

requires the insured motorist toclaimant exhaustuninsured/under
coveragethe tortfeasor’s insurance before the claimant’s insurance

company obligated pay any damagesis to under the uninsured
Ifmotorist claim. the insureds ableare to determine that a

by readingis antortfeasor uninsured motorist the definitions of
vehicles,uninsured and underinsured motor then it is reasonable

expectto the insureds to understand the exhaustion limitation on
obligations respectthe insurer’s with to underinsured motorist

claims.
analyze policy differently. general,The insureds the In under

interpretation, coverage provisionstheir andthe arbitration are
controlling. they arguehand,On the one that the arbitration
agreement requires companythe insurance to make uninsured

paymentsmotorist once the tortfeasor is todetermined be an
clause, hand,uninsured motorist. The exhaustion on the other limits

company’sobligation any paymentthe insurance to make until after
coverage.the insureds have the tortfeasor’sexhausted insurance

argue contradictory,that,The insureds because the two clauses are
they ambiguity, policycreate an and that the should therefore be

by declaringinconstrued favor of the insureds the exhaustion
requirement rely IV,264:15,oninvalid. The insureds RSA which
provides subrogationthe uninsured motorist insurance carrier with
rights against statutory supporttortfeasor,the as for their
interpretation. subrogation rightsThe insureds assert that the
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encouragelegislative tocarrierssuch insuranceintent toareveal
regardlessdamages theinsureds, whetherpay oftheirtoall

disagree.liabilityany Weinsurance.havetortfeasors
narrowly.policy will not findWetootheinsureds readThe

appearsimplyambiguity sectionsfrom differentclausesbecause
onlyfinding createif the clausesinconsistent; such awe will make

Citytheyambiguity are found.whichin inthe contextan of
Corp., 809, A.2dat 508127N.H.Reinsurancev. GeneralManchester

“agreepayphrases bound... to beand“to all sums”Theat 1065.
arguablyby any exhaustionwith theinconsistentareaward”

suingrequirement thearbitrate withoutchoosestoif the insured
meaning of theNonetheless, theunderstandin order totortfeasor.

necessaryprovisions,coverage toit isin and arbitrationtheterms
is.motorist”“uninsuredconsider what an

policy whichthe definitioncontainsThe endorsement
coverage.completes picture Withoutmotoristof the uninsuredthe

describingprovisionpolicy thesection, nowould containthethis
coverage. readTherefore, mustthe insuredsmotoristunderinsured

onlyprovision the terms ofnotto determinein orderthis
coveragetheycoverage, that have suchbutmotoristunderinsured
coveragedescribing motoristunderinsuredat all. That the section

coverage by unproblem­provides itself,is,limitation on thatalso a
throughcoveragecompany may 'clearlimit its“An insuranceatic.

Bondinglanguage.’”unambiguous policy Mame &Cacavas v.and
(1986)(quotingCasualty 423,Co., 204, 207, A.2d 425N.H. 512128

Co., 153, A.2datMut. Ins. 124 N.H. 467v. NationwideAndrews
concerningobligationpolicy,258). the additionalIn this theat

placedrequirement,coverage, i.e., in theisthe exhaustion
paragraph,beginning definition.the relevantbeforeof the

the underinsured motoristthat the condition onWe hold
coverage requirement withbe met is consistentthe exhaustionthat

ambiguous.provisionspolicy264:15, are nottheIV and thatRSA
following:part provides theof that statuteThe relevant

any personpayment under theof to“In the event
subjectbycoverage required to the termsandthis section

makingcoverage, the insurerand conditions of such
payment thereof,shall, be to theentitledto the extent

judgment resultinganyproceeds fromof settlement or
recoveryany rights personsof suchexercise of ofthe

legallyany organization responsibleagainst person foror
paymentbodily injury . . .”is made.for which suchthe
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provide264:15,RSA IV. This statute does the insurance carrier
subrogation rights, only payment...with but “in the event of under

coverage subjectthe . . . and theto terms and conditions of such
coverage recognize264:15,. . . .” RSA IV. The insureds fail to that

unambiguously requirethe terms and conditions the toinsureds
liability coverage beingexhaust an underinsured tortfeasor’s before

payment coverage.entitled to under the underinsured motorist The
requirement simplyexhaustion makes certain that the insureds

coverage, very purposeneed the forunderinsurance the of such
coverage indemnifyis to the insured when the tortfeasor’s

coverage inadequate.insurance is If the insureds were able to
recover from their underinsured motorist carrier without exhaust-
ing coverage,the limits of the tortfeasor’s insurance then the

longer party againstinsureds would no anbe interested the
legislature placetortfeasor. We believe that the did not intend to

coverageprimary responsibilitythe of on the underinsured motorist
provide subroga-264:15;rather,carrier under RSA it intended to

rights byrequired,tion in the event that the carrier was the terms
indemnifypolicy,of the to its insureds.

Finally, argue rightthe insureds that Arnica forfeited its to
liability payment bycontest for of uninsured motorist benefits

agreeing policy unambigu­to arbitrate. Because we hold that the
ously coverage,states the conditions of the underinsured motorist

argumentthis is without merit.

Affirmed.

All concurred.
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