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803(2) (excited utterance) 803(4) (statements purposesand for of
diagnosis treatment). foregoingmedical or Based on the consider-

guarantees partations, I,we hold that the of article 15 of our State
require grantConstitution did not the State to the transactional

immunity by appeal.claimed the defendant in his

Affirmed.
All concurred.
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appeal SuperiorBrock, an aC.J. This is from decision of the
holding sponte plaintiff,{Goode,J.),Court sua that the State Farm

Company (State Farm),Mutual Automobile Insurance waived its
right (UM) coverageto contest uninsured motorist because it failed

stay damages defendant,to an arbitrator’s ofaward to the Paul B.
(Desfosses), coverageinDesfosses the total amount inof UM

dispute. follow,For the reasons that we do not address the issue
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stackingwaiver, rather, inter-policylimit to thebut ourselvesof
exclusionaryambiguity in thethe containedissue and hold that

coverage policiesgives stacking of the twoto the UMclause rise
trial court’s decision.We therefore affirm theinvolved.

16, 1982,February involved in an automobileDesfosses wasOn
Middleboro,in Massachu-an underinsured motoristaccident with

accident, recovered ten thousandAs a result of this Desfossessetts.
available, motorist’s($10,000), maximum from the otherdollars the

insurance carrier.
Farm, accident, provided insuranceat the time of theState

bycoverage, including coverage, ownedUM for two automobiles
father, of wasPaul A. Desfosses. One these vehiclesthe defendant’s

youngerin The Desfosses was a member ofinvolved the accident.
at the of the accident and was thereforehis father’s household time

policies. Eachan insured under his father’s automobile insurance
coverageseparate policy.was insured under a Each UMvehicle

arisingprovision provided protection $50,000 damageslimits of for
bodily anyinjury person.out of to one

obligation, provision ofState Farm concedes its under the UM
accident,policy insuring inthe the automobile involved the to

coverage $40,000,provide in the net amount of the limits of
coverage $10,000 by liabilityprovidedminus the the other driver’s

However, obligationcarrier. State Farm denies its to afford
coverage provision policyadditional UM under the UM of its

insuring bythe second automobile owned Paul A. Desfosses.
younger subsequently presentedThe Desfosses a fordemand

(AAA),arbitration to the American Arbitration Association
claiming coverage aggregate $100,000in an of in uninsured

bypolicies. respondedmotorist benefits under both State Farm
filing petition declaratory judgment superior court,a for in the
seeking coverage dispute.to resolve the partiesCounsel for both
agreed proceed hearing notwithstandingto with the arbitration the
pending declaratory judgment hearingaction. The arbitration

$100,000 damages defendant,resulted in an award of to the the
potentiallymaximum amount available to him under the two

policies.
superior judgmentDesfosses then filed a motion in the court for

pleadings coverageon the dispute. judgeon the The trial tochose
treat the motion as one to confirm pursuantthe arbitrator’s award

granted Followingto RSA 542:8 and the motion. the ofdenial its
reconsideration, appealed, requestsmotion for State Farm and that

original declaratory judgmentwe address the issue raised in the
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coveragesaction relative to whether or not the two UM should be
stacked.

parties acknowledge they agreedBoth proceedthat to with
arbitration, reserving coverage adjudication.the issue of for later
Nonetheless, the trial rightcourt ruled that State Farm waived its

coverage,to contest and the issue of this waiver forms the basis
of appeal. However, Desfosses,the first two issues raised on in his
brief, willingness any challengestates his to concede to these first
two inissues order to focus on the substantive issue between the
parties stacking issue. ifEven we found in favor of State—the

issues,Farm on the first two this stackingwould still leave the issue
Therefore, directlyto be resolved. we move to a consideration of

dispute regardingthe coveragethe extent of the UM available.
issue, therefore,The substantive is whether Desfosses can stack

coverage, providedhis UM separate policies,which is in two one
of which covers one of the vehicles involved in the accident. State

argues holdingFarm that our in Beliveau v. Dedham&Norfolk
Co., 73,Mutual Fire Insurance (1980),120 N.H. 411 A.2d 1101 and
holdingour reliance on that in EmployersBoucher v. Mutual

Co.,Casualty 524,121 (1981), requiresN.H. 431 A.2d 137 that we
uphold policies precludesthe exclusion in the inter-policythat
stacking. policyinThe exclusion each is identical and states under

(UninsuredIII Insurance),section Motorists that the uninsured
coverage apply:motorist does not

“(a) bodily injury occupyingto to an insured while an
(other byautomobile than an automobile)insured owned
insured, spouse any either,the named or relative of or

through being bystruck such an automobile[.]”
State Farm relies on its definition of an “insured automobile” in

policy argue coveragethe to that no UM providedis intended to be
by policy coveringthe the Desfosses automobile not involved in the
accident, notwithstanding that Desfosses is an insured under both
policies. Moreover, argues, readingState Farm under a narrow of

policy,the particularthat an insured automobile is limited to one
policy.

that,responds notwithstanding Beliveau,Desfosses this court’s
require uphold stackingmore recent decisions court tothe the of

coverage. Co.,Liberty 38,UM Descoteaux v. Mut. Ins. 125 N.H. 480
Co.,(1984); BondingA.2d 14 v. CasualtyCacavas Maine & 128 N.H.

204, (1986). upheld512 A.2d In policy423 Beliveau we a exclusion
personidentical to the one at issue here under a “reasonable in the

position Beliveau, 74-75,supraof the insured” standard. at 411
Cacavas,recently, however,A.2d at 1102. More in the court
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languageinterpreting policythat the standard forobserved
changed subsequent in v.to our decisions Beliveau and Grimes

Co., 718, 422 A.2dConcord General Mutual Insurance 120 N.H.
Cacavas, 207,(1980). supra 425.at 512 A.2d at1312

appliedwe have since those decisions is thatThe standard
ambiguous policy will in favor of the“an insurance be construed

against Trombly v. Blueinsured and the insurer.” Cross/Blue
Shield, 764, 771-72, 980, (1980); see also120 N.H. 423 A.2d 985

Co., 117,Liberty (1987)Smith v. Mut. Ins. 130 N.H. 536 A.2d 164
liability(Trombly applied ambiguity corporateinstandard to

change requirespolicy). This that we take a fresh look at the
exclusionary language by light Tromblyinused State Farm of the
standard. At issue is the definition of an “insured automobile.” The

automobile,policy pertinent part,indefines an insured as “an
specificautomobile described in the declarations and for which a

premium charge coverageindicates that this is afforded.”
Desfosses’ father insured one vehicle with State Farm and later
requested that a second vehicle also insured. State Farmbe issued

policya second insurance for the second vehicle.
language policyThe of the exclusion at issue here has been

by general,considered a number of other courts. In the exclusion­
ary language upheld specific policy,has been when reference to the

limiting language policy,”such as like “under this has been
See,employed by e.g.,the insurer. Hansen v. Farm Mut. Auto.State

Co., 974, (Idaho 1987) (upholdingIns. 735 P.2d 977 “under this
policy” language prevent stacking coverage);exclusion to of UM

McMillan,ExchangeDetroit Auto. Inter-Insurance v. 406 N.W.2d
(Mich. App. 1987) (upholding specific232 a detailed and exclusion
resolving dispute against stacking policies);and the the of the

Julius, 94, (Mo. App. 1986) (exclusionAdams v. 719 S.W.2d 98
policy”);limited an inowned automobile to “one described this

Co., 40, (Neb. 1985)Krach v. Aetna and 44Cas. Sur. 374 N.W.2d
(upholding policy” languagewhere it usedthe exclusion “under this

any ambiguityto reduce and where another exclusion defined an
“in policy”).insured automobile as one described the

exclusionary language policiesThe in inused the issue here is
limiting limitingnot as as that in the above-cited cases. More

language, uphold policylike that used to similar exclusions in other
jurisdictions, policy”such as “declarations this or “insuredof

policy,” doing awayunder this inautomobile could assist with the
ambiguity by language.created the insurer’s chosen This conclu-

by majority jurisdic-sion is consistent with the view taken the of
validity identical,tions that have addressed the of an exclusion or
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by v.Hammonsimilar, State Farm. Seeone usedto theat least
1984).App.(IdahoGroup, 1202, 1208 n.8P.2dIns. 692Farmers

ambiguity in two instances.createdHere, is a reasonablethere
to “the declarations”the referenceFirst, whetherit is unclear

single policy,describing to theis a referenceautomobilean insured
policies andDesfossescontends, betweenor to bothFarmas State

an “insuredsecond, whetherFarm; it is unclearandState
exception exclusion,to theautomobile,” in thereferred toas

by State Farm.insuredvehiclesboth Desfossesincludes
Trombly,ambiguity,resolving policy issinceaforThe standard

languagepolicyambiguity construedwill betheAn ofone.a strict
althoughagainst invalidate theTherefore, we do notthe insurer.

policy and “insuredexclusion, “declarations”that thewe conclude
policies,language, ancreatesin theseas usedautomobile”

againstrequiresTromblyambiguity Stateconstruedbewhich
Farm.

requires, law, thethatunder our caseconstructionSuch a
coverage. Descoteaux, 125to stack his UMbe entitleddefendant

207,Cacavas, 51219; N.H. at45, see also 128at480 A.2dN.H. at
Descoteaux, an insuredthat whenwe statedInA.2d at 425.

reasonably expectscoverage,purchases to beheadditional UM
upagainstprotected whichforto the amountmotoristsuninsured

languageunambiguoussupra.paid. clear andAbsentDescoteauxhe
standingcontrary, alone,fact, additionalthat thetheto the

by policycoverage provided should not underminethan onemoreis
supra.recovery.potential Descoteauxinsured’sthe

groundstackingintra-policyupheldCacaras, on theIn we
supra. Byambiguous.language policy Camaraswasof thethat the

stacking permissible,inter-policyreasoning, ishold thatwelike
by languageambiguity in thehere, thewhere, createdtheas

interpretationprovision permits that theaninsurer’s UM
policiesapplicableaggregate policy are availableUMlimits of all

coveragesatisfy claim.theto UM
companyCacavas, remainsthe insurancenoted inAs this court

unambiguous policyliability through and“clearlimit itsfree to
However,language.” 208, 425.Cacavas, 512 A.2d at128 N.H. at

ambiguitylanguage whichnoclear as to createmust be sosuch
expectations.might Id.the insured’s reasonableaffect

Affirmed.
sit;Thayer, J., concurred.the othersdid not


