
265

CommissionUtilitiesPublic
No. 87-311

HampshireCompany of NewPublic ServicePetition of

Commission)Hampshire Public Utilities(New

26,January 1988



266



267

(MartinSulloway, R.Soden, L. Gross andof ConcordHollis &
orally),brief, for PublicMr. GrossAnderson on the andCarl

Hampshire.Company of NewService
Larryattorney general (Mr.Stephen M.Merrill, Merrill andE.

attorney general, brief, Mr. SmuklerSmukler, on the andassistant
orally), for the State.

(Mr.Joseph Rogers, of ConcordMichael W. Holmes and W.
orally),Rogers brief, Holmes forthe and Mr.Holmes and Mr. on

of the Consumer Advocate.the Office
Hinkley(RobertHinkley Hahn, & a. on theC.& of Manchester

Campaign Ratepayers’Hinkley orally),brief, for forand Mr. the
Rights.

MarybyKing, Chambers,Portsmouth, for P.Michael B. of brief
Minority Leader, curiae.House as amicus

interlocutory byBatchelder, transfer, filed the NewJ. This
commission)(PUCHampshire orPublic Utilities Commission

constitutionalitypursuant 365:20, the of the ofto RSA raises issue
utilityfixingapplying rates in anRSA to the of electric378:30-a

emergency proceeding. reserved, certified,Therate commission
questions set forth in theand transferred three of law which are

negative,questions in anddiscussion below.We answer all three the
the State andhold that RSA 378:30-a is constitutional under

presented to in this transfer.Federal Constitutions on the facts us

HistoryFacts andI. Procedural
interlocutory decided,viewed, and issuesThis transfer is its

uniqueagainst background be in the annalsa factual which must
utility financing. Companypublic of Newof Public Service
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approximatelycompany)Hampshire (PSNH the of anis owneror
generating station,I nuclearUnitin the Seabrook35% interest

phase completedpurposespractical had its constructionwhich for
1986, $1,770,617,913.31, ofat a cost to PSNHOctoberon or about

argument,project has, since thecost, atwe were toldThe total
perincreasingcompletion date, the rate of millionatbeen $50

yet complete,licensing proceeding is to beBecause its finalmonth.
electricityproducing income,plant theandnorneitherthe is

speculationtiming andare matters ofof either eventandlikelihood
uncertainty.

costly circumstances, PSNH,of thesethe effectsTo ameliorate
ExistingAugust petitioned5, 1987, to “Alterthe commissionon

Emergency Circumstances,” as DRdocketedAccount ofRates on
surchargeemergencyrequested(application). rateanPSNH87-151

approximatelyproduce in additionalmillionwould $70.98which
twelverevenues, sales for theincrease of 15%based onanannual

application,31, In PSNH1986. itsDecembermonths ended
company specialproposed the acommission allowthat the

representingemergency million,ofrate base increment $464.5
approximately ininvestment of billionof PSNH’s total $1.7727%

specialproposed athe commission allowalso thatI. PSNHUnit
company’semergency 15.28%, cost of debtof therate of return

bycapital recentin PSNH’s mostthe commissionas determined
(June 1987).Report 18,726case, No.DR and Orderrate 86-122.See

expedite determination of thisconsideration andIn order to
requestapplication, date,submitted, that theon the same aPSNH

following questioncertify,reserve, toand transfer thecommission
in accordance with RSA 365:20:this court

currentlyallegesutilitypublic at itsthat“Where a
by 378:30-a,RSAallowed rates as restricted

provided(1) insufficientfrom internal sources isIts cash
requirements of itsall of the conductto meet

business;
through(2) external sources saleIts access to cash from

restricted as to be unavailableof its securities is so
upon terms, andreasonable
Accordingly, earnings(3) insufficient to enable itits are

capital credit, ormaintain itsto attract or to
integrity,supportto its financialotherwise
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utility hearingpublic aentitled to a to establishIs the
integrityits financial consistentlevel of rates to restore

notwithstandingcustomers,of RSAwith the interests
378:30-a, the so-called ‘anti-CWIP’statute?”

anticipated question forthThe commission that answers to the set
requested likelyin transfer were to control the outcome ofthe

grantedrequest emergencyfor relief in DR 87-151 andPSNH’s
request holding hearing. Furthermore,without a withoutPSNH’s

findingsmaking specific providedfact, withof the PUC this court
accepted purposesbasic facts that the commission for of this

question whichtransfer. The commission also added a second
constitutionality applyingaddressed the of RSA 378:30-a:

“Does the U.S. Constitution or the N.H. Constitution
require settingto, rates,or allow the Commission when

progress [(CWIP)]include construction work in on a
project inconstruction rate base before said construction

project actually providing customers,is service to
notwithstanding requirementsthe of RSA 378:30-a?”

Following filing interlocutory prehearingtransfer,the of the a
Esquire,Zibel,evaluation conference was held before Howard J.

Deputy Supreme Augustcourt, 25,Clerk of this for the Court on
primary adequacy1987,the focus of which was consideration of the

conference,of the factual record. As a result of that we deferred
acceptance September 2, 1987,of the intransfer an order dated

hearings findingsuntil the commissionconducted and made of fact
sufficient for [the]“informed consideration of constitutional issues.”
Appeal N.H., 46, 48, 20,Public Serv. Co. 125 N.H. 480 A.2dof of

(1984).Specifically, requested21 this court the commissionto make
findings followingof fact on the issues:

company’s“a. The claimed need to include some of the
company’sininvestment the ISeabrook reactor in the

required byrate base in order to obtain the cash the end
payments they due,of 1987 to make interest as come to

pay existing payoff debt as it matures and to for the
expansion of services to customers.

uponb. The date which the commission first authorized
base,inclusion of such investment in the rate and the

company’s prioramounts of date,the investment to that
between § 30-a,that date and the effective date of and
thereafter.”
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hearings proposedThe held on the issues oncommission
September 16, 17, 21, 16, 1987,and and on October submitted to

reflecting findings of factthis court a record on both issues. See
Report Supplemental supplemental18,873.Aand Sixth Order No.
report and record was transferred to this court on November 2.
Report Supplemental 18,890.and Order No.Ninth

respecta.,Under issue the PUC found with to the “claimed need”
unlikely positionin aof PSNH that it was that PSNH would be

obligations they namely,as became due: interestto meet its cash
payments expansionprincipal debts, customers,and on of service to

expenses, payroll, expenses.and other Theand fuel related
traditional sources of funds forcommission examined two PSNH:

financingexternal and rates. The PUC found that financial
unwilling providemarkets are to additional new funds for PSNH

perceptions high noted,due to investor of risk. The commission
existingpossibilityhowever, there is thethat that debt could be

improbablerestructured, but it is that this would occur before
January, financing, dependabletherefore,1988. External not ais

restoring integrity.alternative for PSNH’s financial
consideringThe other source of funds for PSNH is rates. Before

increase,the invariables involved an actual rate the commission
examined two rate-related alternatives. The commission found that

delay byratepayersPSNH could a refund owedto ordered the PUC
previous provide approximately million,in a docket. This would $21

permit obligationsand would PSNH to meet its cash into 1988.
delayrequestHowever, refunds,PSNH did not authorization to the

delayand the commission did not intend to such a suaauthorize
sponte.

possibilityThe second alternative dealt with the of PSNH’s
successfullyappealing prior However,the rate order in DR 86-122.

successful,the ifPUC determined that even PSNH were the
maximum amount PSNH could add to its revenues would not meet
its needs.claimed revenue

accordingalternative, commission,The most realistic to the is
through justify this,a Inadditional cash rate increase. order to one

expressingor more of three variables in the formula the traditional
ratemaking methodologymight adjusted higherbe to allow revenue

by charged Appealto be raised rates to consumers. See of
Foundation, 606, 640, 652,Conservation Law N.H. 507 A.2d127

Appeal(1986); N.H., 49,Public675 Serv. Co. 125 N.H. at 480of of
base,A.2d at 22. The first is of the whichthe value rate could be

by including portionincreased a of PSNH’s investment in
approach specificallySeabrook. The commission found this
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N.H.,Appeal Public Co.by Serv.Seeprecluded RSA 378:30-a. ofof
54-55, 25.supra 480 A.2d atat

ratemakingexpense component of thetheThe second variable is
upward the cost offormula, adjusted to covercould bewhich

in the rate base.servicing equity capitalization not reflecteddebt or
would result inHowever, that thiscommission concludedthe

ininvestment Seabrook.covering capitalization related to PSNH’s
byprohibited 30-a.wasAgain, commission believed that this §the

of return onsubject adjustment is the rateThe third variable to
According testimony, found thatthe commissionbase. to therate

requiremodifying wouldmeet actual revenue needthis variable to
adjustments)equity (34% tax to achievereturn on of 52.08% aftera

rates would far exceedrequested revenue level. But suchthe
return,of and the commission was concerned thatratestraditional

merelyauthorizing them would circumvent the restrictions of
N.H., supra 55,Appeal at 480Public Serv. Co. A.2d30-a. See§ of of

recoverymay adjust permit(commission not rate of return toat 26
investment, distinguished reflecting risk of such lossof lost as from

setting rates).in
found, conclusion,in PSNHThe PUC that needs additional

obligations.from in meet cashrevenues a rate increase order to its
However, anyadjustmenta sufficient of one of the variables

by ratemaking would,comprised inthe traditional formula the
commission,opinion of the violate 30-a.§
b., concerning byUnder issue the historical levels of investment

PSNH in Seabrook at various times related to the effective date
30-a, reflectingconstructed aof the commission table such levels§

investment, bysupplementedwhich was laterof a revised table.
Although ownership percentagePSNH’s in ISeabrook Unit has
decreased from 50% to 35.56942% since the enactment of RSA
378:30-a, the commission noted that PSNH’s cash investment did

not, therefore, adjustnot decline and did the investment to reflect
change.the The included as PSNH’s cashcommission investment

I,procuring constructingthe cost of and Seabrook indirectUnit
costs, fuel,plant, plantcommon nuclear and land. The common
component designedof the investment consists of the facilities to

displayedI II.serve both Unit and Unit The first table the total
deducting any portioninvestment in I withoutUnit of the common

plant, appropriate figures.since the PUC at that time lacked the
table, record,provided supplemental reportThe insecond the and

I, including onlyinshowed PSNH’s investment Unit 50% of the
plant.common found itWhile the PUC most reasonable for

purposes split plant evenlyof this case to common betweenthe the
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units, finding regarding properit noted that it made no thetwo
allocating purposes plantplant of rate base once onemethod of for

two-plant project operating.and the other is Theof a is cancelled
following table, provided inwhich embodies the final results the

record,supplemental report sets forth the commission’sand
findings in I:on PSNH’s investment Unit

Investment in IDate PSNH Unit
65,003,09804/30/77

152,376,33805/31/78
214,210,54804/30/79
287,920,31612/31/79
408,505,07912/31/80
445,555,83512/31/81
607,373,10912/31/82
854,348,39212/31/83

1,084,696,62912/31/84
1,347,895,26512/31/85
1,624,262,21912/31/86
1,766,468,88112/31/87

report,in the commission’s butCommissioner Bisson concurred
separate on the investment levels which excludedsubmitted tables

plant’sin the education center and thePSNH’s investments
station,switching yardyard, main for thetermination which is the

company’shave been included in the rate basebecause those items
years.for several

1987,4, filingafter the of the commission’sOn November
interlocutorysupplemental report, accepted transfer andwe the

5, 1987,briefing. requestfiled aordered On November the PUC
accepted:following question, which weto address the third

378:9,proper interpretation of RSA whichthe“Does
alter,mayprovides ‘temporarily . . .that the commission

any existing rate, fare, charge,suspend price,amend or
regulation relatingor thereto . . .’classification or rule

exists,emergency allowwhen it finds that an the
exists,commission, finding emergencyupon the that an

ratemakingdepart methods toto from traditional
utilitytemporarily which will allow a toestablish rates

notwithstandingrequirements,flow themeet cash
provisions of RSA 378:30-a?”

15, 1987, duringarguments on December whichOral were held
parties questions, summarized asthe addressed the transferred

hearingright before the PUC(1)follows: of PSNH to obtain athe
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necessary financialPSNH’sto restorelevel of ratesato establish
notwithstanding 378:30-a;integrity, statute, RSA“anti-CWIP”the

constitutionality(2) the circumstancesunderof RSA 378:30-athe
emergencyauthority(3) ratescase; the PUC to setthe ofandof this

case,pursuant of thiscircumstancesunder theto RSA 378:9
notwithstanding RSA 378:30-a.

Constitutionality the StatuteII. of
not make a facialthat PSNH doesnoted at the outsetIt should be

unconstitutionalityclaim itsstatute andon the anti-CWIPattack
givingparticularper rise to thefactsse, on thebases its claimbut

questions words, claimsIn other PSNHin this case.transferred
company’sappliedunconstitutionality to it in theisas the statute

inquirypresent Hence, can bethe focus of ourcircumstances.
relationshipby recognizingconsiderably the obviousnarrowed

initiallyAlthoughquestions PSNH1 and 2.transferredbetween
hearingonly rightsought PUC, the commissionbefore thethe to a

company the revenuenot be entitled tothe wouldconcluded that
requested was heldunless RSA 378:30-ain the amountincrease

findingany(The course,commission, make atof did notinvalid.
“juststage proceeding of andas to whether the standardof thethis

time.)anypermit in rates at thisincreasereasonable” would
soughtrecognized framing question 1,Indeed, as itinPSNH this

“notwithstandinghearing It isRSA 378:30-a.”and rate increasea
by questionquestion 2, and both stand1then that is subsumedclear

together.fallor
provides:text of the statute under examinationThe

Utility Base; Exclusions. PublicPublic Rate“378:30-a
anyutility charges in be basedor shall not mannerrates
progress.in At no timeon cost of construction workthe

anyany charges uponrates be based costsorshall
if constructionwith construction work saidassociated

completed. inAll workwork is not costs of construction
anyincluding,progress, to, asso-but not limited costs

maintainingconstructing, owning, financ-orciated with
ing progress, includedwork in shall not beconstruction

expenseutility’s forin be allowed as ana rate base nor
making purposes before,until, said construc-and notrate

actually providingproject to consumers.”tion is service
378:3Q-a. interpretationconcept of CWIP and the ofRSA Both the

language fullyprohibitory this section have beenbroad ofthe
supra,by Appealin Co. N.H.this court Public Serv.examined ofof
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repeated sayand need not be here. Suffice it to that the anti-CWIP
recoverysimply throughlaw forbids return on or of investments

utility project completed providingrates before the is and service
Appeal supraN.H., 54-55,to customers. Public Serv. Co. atof of

response480 A.2d at 25. One to this mandate is known as an
during (AFUDC),for funds usedallowance construction which

delay earningcost of inreflects the a return when an investment
ultimately placed Appealinis the rate base. PublicSee Serv. Co.of

N.H., 50,125 N.H. at 22.480 A.2d atof
rely assessingnot, however,We do on in theAFUDC

constitutionality of RSA 378:30-a under the fifth and fourteenth
part I,to the Unitedamendments States Constitution and article

Hampshire12 of the New Constitution. We look instead to the
byregulationconstitutional limitations on rate set forth the United

Supreme HopeinStates Court Federal Power v. NaturalComm’n
Hope(1944). representsCo., 591Gas 320 U.S. the culmination of

judicial inquiry properofdecades into the constitutional restraints
utilityprocess public regulationofon the rate and the focus of

judicial ratemaking. generally Drobak,review ofsubstantive See
TurnpikeFrom to Nuclear Power: The Limits onConstitutional

Utility Regulation, (1985). opinionRate in65 B.U.L. Rev. 65 The
yardstick.Hope simplifiedestablishes a limited and constitutional

Briefly, requires only regulatory bodythe constitution that the
engage process balancingin a rational of consumer and investor

produce justinterests to a rate that is and reasonable. 320 U.S. at
602, Cases, 747,Permian Basin Area603. See Rate 390 U.S. 791-­

(1968) (commission give92 to reasoned consideration to investor
provide protection publicinterests as well as to the relevant

interests); (1945)Comm’n, 548,Market v.Street R. Co. 324 U.S. 563
light(investor ininterests considered of diminished service to the

public); Appeal Foundation, 636,LawConservation at127 N.H.of
(object process507A.2d at 672 of is to strike a fair balance between

interests); Pennsylvania Pennsylva­customer and investor Elec. v.
only(Pa. 1985) (Hope requiresUtil., 130,nia Pub. 502 A.2d 133

regulatory agency competingthat balance consumer and investor
just rates). justand Ainterests to determine reasonable and
that,reasonable rate is one after consideration of the relevant

competing interests, falls within the zone of reasonableness between
utility propertyconfiscation of or investment interests and

ratepayer exploitation. e.g., AppealSee, Conservation Lawof
supraFoundation, 635, 672;at 507 A.2d at LUCC v. Public Serv.

(1979);N.H., 332, 342, 626,Co. 119 N.H. 402 A.2d 632of
Washington Light (D.C. 1950),Baker, 11, 15Gas Co.v. 188F.2d Cir.
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regard(1951). to investmentdenied, With952cert. 340 U.S.
amongjust reflects,whichinterests, rate is onea and reasonable

things, onwith returns“commensuratea rate of returnother
having correspondingenterprises risks.”ininvestments other

CompanysupraHope State,Co., 603; v.atPower Comm’nv. Gas
(1949).9,353, 361, A.2d 1695 N.H. 64

questionHope, apposite us,however, notto the beforeis
promises, for whatbut ratherit holds that the constitutionfor what

guarantee. importexplains Thedeclines tothat the constitutionit
onlyHope resultis concerned with the endis that the constitutionof

Hope,justi.e.,order; that it be and reasonable. Underof a rate
ratemaking methodology by regulatoryemployedparticular thethe

constitutionallyagency part,is, Powerirrelevant. Seefor the most
Hope (commissionCo., not boundGas 320 at 602Comm’nv. U.S.

ratemaking onlyany single formula). limitation on theTheto
confiscatorymethodology exploitativeproduceis it neither northat

rates.
methodologyratemakingThe anti-CWIP statute affects

byby assigning carrying CWIP,in andthe cost of investment
mayallocating if the constructionthe risk of direct loss that result

productive, Seenever becomes to investors rather than consumers.
Appeal N.H., 50, A.2d at 22.Public Serv. Co. 125 N.H. at 480of of

setting utilityabove, from ratesAs noted it forbids the commission
paid by inbe the basis of investment constructionto consumers on

prior project’s operation. 54-55,Id. at 480to commencement of a
projectsThus, are notA.2d at 25. the construction risks of such to

passed ratepayers. by legislativeInstead, are,on to thesebe risks
by consequencemandate, to be borne investors. The constitutional

typeof this of risk allocation is that those who bear the risk must
bycompensatedbe a return on their investment that reflects the

places uponrisk that the statute them.
alreadyThe has the ofPUC addressed effect this risk allocation.

(1979),N.H., 295,In Re Public Serv. Co. the64 N.H.P.U.C. 304of
acknowledged making expresslyrates,in isPUC that its discretion

by language Additionally,limited the of the anti-CWIP thestatute.
correctly “dutycommission maintained that it has a to balance the

throughinterests of the investor and the consumer the establish-
just utilityrates,ment of and reasonable the ‘touchstone’ for

regulation.” Id. The commission concluded that exclusion of CWIP
substantially increasingfrom PSNH’s rate base had the effect of

investor risk. Id. at 306. The PUC determined that the overall rate
though longerbase,of return on PSNH’s rate even that rate base no
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mayCWIP, have to be enhanced to reflect the additionalincludes
by Indeed,Id.created anti-CWIP. the PUCrisk to investors

granted return in Re Public Serv. Co.such an enhanced rate of of
(1980),45,N.H., time48-51 and since that the65 N.H.P.U.C.

challengingcompany appealone the rates or rate of returnhas filed
currently awaitingby appealcommission, an which isallowed the

argument this court.before
company law can be constitu-concedes that the anti-CWIPThe

companytionally applied Furthermore,in thesome circumstances.
rate could ever be commensurate with thenot claim that nodoes

by byimposed Moreover,§ as revealed the PUC’s30-a.risk
above,§ in and 1980 orders discussedof 30-a its 1979treatment

claiming timingthe of the enactment ofis no basis for thatthere
Throughoutprecludes application. life§ the of30-a constitutional

periodproject, exception the limitedwith the ofthe Seabrook
(May 1978),13,162 25, which includedOrder No.between PUC

company’s base, see v. Public Serv. Co.in the rate LUCCCWIP of
(upholdingN.H., 332, A.2d 626 order as a matter of119 N.H. 402

(May 1979),policy), 7,§effective date of 30-a CWIP hasand the
situation,This is not a forbeen excluded from the rate base.

example, in the anti-CWIP law was enacted on the eve ofwhich
enforcing precludeitself, athat it would both returnthe loss so

recoupment loss.with risk and a of thecommensurate
position interlocutorycompany’s in thisThe essence of the

settingcompany’stherefore,not, the desire for the oftransfer is
theyjust compensatereasonable rate to investors for the risksa and

nothingrather,seeks, less than allocationhave assumed. PSNH of
inoperativeratepayers ofrisk back to the now that the riskthe

injectedinvestment has materialized. Section 30-a into the
delay only duringreturn,of of notinvestment assessment the risk

completed, possiblyconstruction, when construction isbut also
completedis, failure to recover the cost of a but non-forever. That

higherfunctioning plant is one of the risks that a rate of return
bearing.compensates materialized;for That risk hasthe investors

by asking base,now, inthat CWIP be included rate theand
asking ratepayer.company shift the risk back to the Theis to

compensationcompany investors have received for the risksand its
they through return,have an enhanced rate of and hereassumed

they pass.relief from those risks now that have come toseek
Essentially, company without anti-seeks a bailout. With orthe
CWIP, not allow thethe State and Federal Constitutions do

Pennsylvaniaways.company In the words of theto have it both
Supreme Court:
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balancing of consumer interests“In wherecases the
against . . . whichcauses ratesinterests of investorsthe

financial[are] ensure the continuedtoinsufficient
utility, may simplyintegrity that theit be saidof the

imperil anyutility one of risks thathas encountered the
namelyenterprise, failure.”risk of financialthebusiness

PennsylvaniaPennsylvania Util., A.2dv. Pub. 502 at 134.Elec.

Hope guarantee proportionateAlthough to thea returndoes
wrong contending Hope progenyrisk, and itsin thatPSNH is
utility integrity.guarantee financialrate which assures itsto a a

CompanyHope Gasthat the Naturalon the clear indicationsBased
well-managed, Hopefinancially the court enumer­sound andwas

regulatory agency impactthe thata for theas considerationated
integrityparticular theon ofrate would have the financiala

Hopecompany. Co., ButU.S. at 603.Power Comm’nv. Gas 320
respect guaranteeingHope promises revenues,netmade with tono
Hope’s regulationid,., doesstatement thatand later cases reiterated

e.g.,profits. See, Comm’n,R. v. 324insure Market Street Co.not
Supreme expressly notheld that it isat 566. The Court hasU.S.

rejuvenate value of thethe to themandate of constitutionthe
company opportunity” beenwhose of hasinvestments of a “zenith

Appealbyeclipsed operation 554;of economicforces. Id. atthe cf.
Foundation, 636, at 672.Law N.H. at 507 A.2dConservation 127of

Providing integrity ofto the financiala return sufficient maintain
thing; restoring integritycompany the financial issound is onea

another.
uponjuncture, point inwe out reliedAt this that a case much

LightJerseyPSNH, v. Federalof Central Power & Co.the brief
Energy Regulatory (D.C. 1987)(JerseyComm’n,810 F.2d 1168 Cir.

mightCentral), helpful position appearcompany’sis as the asnot to
reading. utility soughtJersey Central,In relief froma first theon

modifyingEnergy Regulatory (FERC)Federal ordera Commission
utility’s utility chargedproposed The “that itthe rate schedule.

alleged proven,which, if that the reduced rates arefacts show
confiscatory statutory rightsand asand violate its constitutional

by Supreme [Hope].”inthe Court 810 F.2d at 1169.Severaldefined
interlocutorydistinguish Jerseyfactors Central from this transfer.

utility hearing, resultingJerseyFirst, inthe Central was denied a
summarily. althoughbeing Second,in rate theits schedule reduced

utility Hopeunder because of itsclaimed entitlement to relief
resultingprecariousnessfinancial from its lost million$397

generatinginvestment in nuclear at Forkeda cancelled station
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Jersey, legislatively policy,River, New there was no established to
any Hope analysis, relatingbe considered in to fromexclusion rate

Finally, Jersey hearingCentral,base of CWIP. in FERC adenied
utility despite utility’sto the the claim that the commission would

base,neither include the lost construction investment in the rate
utility placingnor the aallow rate of return consistent with the

entirely utilityon Thus,risk of loss the and its investors. Id. 1171.at
allegedwhere FERC was to have denied both rate base treatment

adequate givenreturn,and an PSNH here demands to be both.
Jersey teachings simple. utilityFirst,Central’s are the was

impermissibly hearing distinguishdenied a to make its case and to
its situation from other ininstances which FERC had excluded

plants uponbase,unamortized investments in cancelled from rate
precedential summarilywhich FERC itsbased foundation for

disposing Jersey request.of Central’s See 810 F.2d at 1172. The
teaching Jerseysecond of isCentral that “the end result of

‘justratecommission orders must be and reasonable’ to both
achievinginvestors, that, balance,consumers and inand this the

impactcommission must consider the of its rate orders on the
integrity utility.” Jerseyfinancial theof Id. Central does not stand

proposition, argue, regulatedpubliclyfor the nor does that aPSNH
utility right go bankrupt.has a constitutional not to The case does

any way public policy legislation.innot deal with the of anti-CWIP
Jersey dispositiveCentral is not of this case.

Jersey Light, utilityAt a time when PowerCentral & and other
companies in force,States where no anti-CWIP instatutes were

requireddetermined that market forces them to abandon future
generating plants alreadyconstruction of nuclear under construc-

unchallengedtion, inPSNH the face of an anti-CWIP statute
proceed doingdetermined to with construction. The risk of so was

byclosely marketplacemeasured and calculated investors,the and
charged company’sand was in thereflected interest rates on the

prices equitybonds and notes and the market of its shares. The risk
present enterprise anyof failure inwas this as with other business

by moneyandventure was available for assessment those who lent
boughtand those who shares.

enacting legislature recognizedlaw,In the anti-CWIP the that
may experiencethe rule cause utilities to cash orflow other

(1979). fullyfinancial Seedifficulties. N.H.S. Jour. 604-15 It was
cognizant prohibitionthat the CWIP would have the effect of
allocating consequences non-operationthe direct of the risk of to

opReportratepayers.investors, rather than the Science and
Technology (1977).Committee, N.H.H.R. Jour. 626-27 The
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ultimatelylegislature moreisthis risk allocationwas aware that
generallyprojectexpensive if the succeeds. Seefor consumers

Appeal N.H., 50, 22A.2d atat 480125 N.H.Public Serv. Co. ofof
during (AFUDC)(describing constructionfor funds usedallowance

protectsrecovery). law, however,The anti-CWIPcostofmethod
consequencesagainst a failed investmentofdirecttheconsumers

carefullyplaces markets to assessfinancialthe onus on theand
TechnologyReport the andof Scienceinvestment decisions.

supra.Committee
legislaturemaking determination, returnathe effectuatedthisIn

principle.interpretation of and usefulthe usedto traditionalthe
343-44,N.H., 402 A.2d119N.H. atPublic Co.SeeLUCC v. Serv. of

applying(permitting in used anddiscretionat commission634
base). principlein This has beenrateas to include CWIPuseful so

Hampshire publiclong-standing inlawNew utilitiesa tenet of
utility’sdetermining property included in or exludediswhether a

ratemaking Appealpuposes. Conservationrate base forfrom its of
Indeed,Foundation, 637, theA.2d atN.H. at 507 673.Law 127

Hopeenjoyedprinciple the decision.status untilconstitutional
Smyth (1898),Compare Ames, with Power Comm’nv. 169 U.S. 466

AlthoughHope Co., usefulv. 591. the used andGas 320 U.S.
constitutionally Hope,longer mandated after itis nostandard

constitutionally permissible legislative of thearticulationremains a
onlydirectlyperceived paying thein forinterests of consumers

public.actuallyproject providingin use and service to thecosts of a
(advocating judicialDrobak, at 96 deference toSee 65 Rev.B.U.L.

judgment meaning interest).legislative publictoas of

negative.questions 1 and 2 inWe answer the

RetrospectiveIII. Laws

argues that, if isPSNH in the alternative RSA 378:30-a
proceeding,rate thenconstitutional under circumstances of thisthe

retrospectivelyoperatestatute, nonetheless, cannot to barthe
recovery prior date,of or on to its enactmentthe investment made

HampshireMay company’s7, the1979.The claim is based on New
part prohibits retrospectiveConstitution, I, 23, laws:article which

Retrospective“[Retrospective Prohibited.] lawsLaws
injurious,highly oppresive, unjust. laws,Noare and such

therefore be made either for the decision of civilshould
punishmentcauses, or ofthe crimes.”
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underlying purpose prevent legislatureThe of this article is “to the
interfering expectations persons legalfrom with the of as to the

significance priorof their actions taken to the enactment of a law.”
(1973).Vashaw, 636, 638, 692,State v. 113 N.H. 312 A.2d 693

retrospectiveA law has been indefined this manner:
every“Upon principle, awaystatute which takes or

impairs rights acquired existing laws,vested under or
obligation, imposes duty,creates newa a new or attaches

disability, respecta new in to ortransactions consider-
already past, retrospective.”ations must be deemed

rights(1979).§16A Am. 2d Constitutional LawJur. 661 Vested
have been asdescribed follows:

“[Rjights completely definitelywhich have so and accrued
person they subjectto in aor settled that are not to be

by any privatedefeated or canceled the act of other
rightperson, equitableand which it is and that the

government recognize protect, beingshould and as lawful
accordingthemselves,in and settled to thenthe current

law,rules of and of which the couldindividual not be
deprived arbitrarily injustice,without ofor which he

justly bydeprivedcould not be thanotherwise the
procedure publicestablished methods of and for the

welfare.”
Dictionary (5thBlack’s 1979).Law ed.1402

Any right companythevested which has when it com­
right guaranteesmenced construction was a to the constitutional

Hope; namely, “just part uponof and reasonable inrates” based
generationproperty electricity. rightused and useful in the of This

today. away byexists It has not been taken the law.anti-CWIP
company rightNeither the nor its investors had a vested theto

quoeconomic status at the time of the investment decision. Such
increasing highcosts, inflation, rates,matters as interest conser­

myriad affectingvation, cartel,the OPEC and the of other factors
judgmentbusiness are the concerns of the free market and its

ultimately upon managementforces which fall to allassess. Not
management subjectdecisions are reviewable or to in thecure
judiciary.

company accurately presents legalWhile the the rules with
respect retrospective explainlaws,to it fails to how these rules
apply present pertainingto its condition. A review of the records
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thatof revealsapplicationthe RSA 378:30-aandto the enactment
7,Mayonly of 1979.prospectively asappliedit was

295,N.H., PUCthe64 N.H.P.U.C.Co.In Re Public Serv. of
of RSA 378:30-a.the enactmentrates afterPSNH’sreevaluated

applyingis notthe commissionstated “sincethe commissionThere
priorchargeany to consumersrate renderedas toRSA 378:30-a

altering any [legal provisions7, notMay 1979, isthe commissionto
7,May 1979.consequences prior toeventsor of]for the treatment

ratesapplying to events orRSA 378:30-acommission is thusThe
7, thereby In otherMay 1979, prospectively.” Id. at 302.after and

from basewords, keep revenue a rateto earnedPSNH was allowed
originallyvalue CWIP. The commissionwhich included the of

May$111,258,428 of CWIP in rate base onas the value theincluded
N.H., 127, 14925, Co. 63 N.H.P.U.C.1978. See Re Public Serv. of

30,Aprilatrepresented the accumulated costs(1978). That value
IV,II, Wyman1977, projects: Imajorof four Seabrook and

legislaturePilgrim TheIII at 138.Millstone and II. 63 N.H.P.U.C.
yearby passing RSA 378:30-a aprohibited ofthe inclusion CWIP

later, May toAlthoughin ordered PSNH1979. the commission
charges Public Serv. Co.to the in Rerefund customers CWIP of

N.H., order CWIP(1980),65 162 it limited the toN.H.P.U.C.
28,May 7, 1979,charges toin the from Decemberincluded rate

and(May 7 of RSA December1979 is the effective date 378:30-a
emergency order which reflected exclusion28 is the date of the rate

“[a]nybase).from rate The noted thatof CWIP the commission
378:30(-a) (sic)prior the of arerates collected to enactment RSA

Thus, after ordernot at issue.” at 165. the rates collected theId.
N.H.,25, 1978,May Public Co. 63on in Re Serv.issued of

127, of RSAand before the enactment date 378:30-aN.H.P.U.C.
were left untouched.

application to ratespreventing the of RSA 378:30-aBesides
groundsMay 7, 1979, company forprior to the no otherasserts

post-enactmentraising retrospectivethe laws. As theissue of
reveal, againstcompany’s argument suchcommission orders the

application must fail.

RatemakingEmergencyIV.

whether thequestionIn we are asked to determinethe third
utility’spublic rateCWIP a base undermandate to exclude from

tothe discretion alter ratesRSA 378:30-a restricts commission’s
circumstances, by 378:9,emergency RSAas authorized theunder

stated, statutorilyemergency Simply is commissionrate statute. the
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ignore imposed byauthorized to the restriction RSA 378:30-a when
emergencyit has public utility?determined that an exists for a

questionTo answer this applywe basic rules of
statutory interpretation. interpretingWhen two statutes which deal

subject matter,with theya similar we will construe them so that
other,do Woodman, 500,not contradict State 497,each v. 114 N.H.

921, they323 (1974),A.2d 923-24 and so that will tolead reasonable
legislativeresults the purposeand effectuate of the statute.

Manchester,City 109, 112, 842,McGrath v. 119 N.H. 398 A.2dof
Swiezynski Civiello,844 (1979); 142,see also v. 148,126 N.H. 489

634, reasonably(1985) (“WhereA.2d possible,639 statutes should
be other.”). Legislative historyconstrued as with eachconsistent

ascertaining meaning statutes,serves as a invaluable aid the of
State, 714, 717,Doe 784,v. 114 (1974),N.H. 328 A.2d 786 weand

ambiguous,resort to such aid the Appealwhere statutes are of
Co., 52,Public Serv. 125 N.H. at A.2d at480 24.

order,As the incommission noted its PSNH could not receive
emergencyan ignoringincrease under the statute without

ratemakingtraditional methodologies. ReportSee and Sixth
Supplemental 18,873, Indeed,Order parties agreeNo. at 14 n.2. the

presentthat in the the empowered grantcase PUC is not to
emergency simplyrelief regardto increase cash-flow without theto

shortage. lightsource of emergency,the cash In theof source of the
ratemaking simplycash-flow accomplishwould be an toeffort

indirectly what of prohibit.the terms the anti-CWIP law
Nonetheless, company argues emergencythe thethat rate statute

should be construed to override RSA 378:30-a when the ofsource
bythe financial crisis is caused the anti-CWIP Tolaw. read the

differently, explains,statutes forcounsel PSNH would be to
produce result; namely,an preventinginconsistent the commission

performingfrom its constitutional duties to theaddress claims of
unjust byand ratesunreasonable caused the anti-CWIP law.

therefore,suggests,Counsel balancingthat the discretion is broader
emergencyunder the rate statute.

argumentTo unconstitutionalitythe extent that this theassumes
applying circumstances,of presentRSA in378:30-a the we have

partanswered it in II Toabove. the extent that it raises a new issue
statutory interpretation,of begin inquirywe our with the

statutory language. 377,examination of Robyn W.,In re 124 N.H.
379, 1351, (1983).469 provides:A.2d 1352 RSA 378:9
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be of theshall“Emergency. the commissionWhenever
anyexists, mayemergency it authorizeopinion that an
anysuspendalter,utility amend orpublic temporarily to

orrate, fare, charge, price, or ruleexisting classification
relatingregulation thereto.”

discretionarygrants broadthe commissionThe statute
ofmay a statedetermine whetherpowers. commissionThe

utility public, increase oremergency public or thefor aexists
regulationsexistingrates, disregard andrulesdecrease and

hearingscustomary complement of formalrequiringwithout the
“emergency,” butinvestigations. defineThe statute does notand

emergencycase, iscourt, thatin an earlier determinedthis
Legislature . intended. .synonymous with and that “thecrisis

finding body widea factin the commission as. . . to vest
ofdiscretionary powers whether a crisis is sufficientto decide

Petitionseverity if of relief.”warrant relief and so the extentto
177,Co., 549, 550, (1951).A.2d84 178Public Service 97 N.H.of

statute, hand, restricts the commis-on the otherThe anti-CWIP
ratemaking process.discretionary in Wepowers thesion’s

Co.,Appeallanguage in Public Serv.of the statuteexamined the of
46, 20, noted that each of the three sentencesN.H. 480 A.2d and125

way. brief,In firstin some thethe commission’s discretionrestricts
including in infrom CWIP costs ratesprohibitssentence the PUC

“any manner;” explicitly “at no time”states thatthe second sentence
may while thethe rates on such coststhe commission base

explainsincomplete; inand the third sentenceconstruction work is
may not beparticular types with CWIPwhat of cost associated

actuallyratemaking projectpurposes until the isconsidered for
together, provisionsproviding theseservice to customers. Read

plantany in orprohibit on investment constructionrate to be based
operation.inplacedthat has never been

general ratemakinggrantsThe the commissionone statute
first,other,powers emergencies, the after theunder and enacted

determining rates.restricts the commission’s discretion when
statutes,two the statute will“When a conflict exists between later

control, subject inespecially awhen the later statute deals with a
subject inspecific way aand the earlier enactment treats that

Bd., 150,general PlanningBoard v. 118 N.H.fashion.” Selectmenof
152, 1122, (1978). was enacted after383 A.2d 1124 RSA 378:30-a

emergency inThe anti-CWIP statute is unconditionalthe statute.
emergencies.prohibition, exceptions forits and makes no
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legislative historyOur review of the to aleads similar conclu-
emergencyapplieslawsion—the anti-CWIP to circumstances.

Although legislative journals respectthe withare silent to the
objective scope predecessor1913, 145:12,and Laws theof of RSA

they respect378:9, are not with RSAsilent to 378:30-a.Members
proposed 155)(HBtheof Senate amendments to anti-CWIPthe bill

during April, e.g., (1979).See,the session.1979 N.H.S. Jour. 604-05
One amendment would have conditioned the deletion of CWIP
charges Hampshire publicso that it occur Newwould when the

ownership inutilities’ Seabrook fell under 50%.Another amend-
provided protection Hampshire publicment would have Newto

byownership grantingutilities’ the discretionPUC to include
necessary protect ownership. DespiteCWIP when to the 50% the

expressed by proposingconcerns the ofmembers the Senate with
respect integrity Hampshire’s publicto the financial of New

particularlyutilities, PSNH, the amendments failed. No mention
using emergencywas made of anthe statute as alternative. The

bydiscussions had the members of the indicateSenate that there
provide exceptionwas no intention an to theto anti-CWIP law.

assumptioncompanyThe makes an erroneous that the anti­
existing unjustCWIP statute caused the rates to become andhas

response questionsunreasonable have concluded in to 1rates. We
application present2and that the of that statute to PSNH’s

ratemaking proceeding sayconstitutional,is which is to thethat
emergencyanti-CWIP alsostatute is constitutional under circum­

interpretationTherefore,stances. our of RSA 378:30-a and RSA
produce illogical rather,result,an378:9 does not but a consistent

legislative purposeresult which effectuates the of the statute.

ConclusionV.

applicationconclusion,In we determine that the of the anti­
bypresented companytheCWIP law to the to usfacts in this

interlocutory provisionstransfer would not violate the of either the
Hampshire rightsNew or the United TheStates Constitution. same

company rightsto rates that the are thehad before anti-CWIP same
today.that it has aThe anti-CWIP statute is reaffirmation of the

concept standing proposition“used and useful” thefor the that
consequences plantsdirect investment for new beof risk must
by ratepayers. utilitysweepinvestors,borne not In the broad of

regulation financing, changes inand fundamental risk allocation
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constitutionallegislature rather thanpolicy matters for theare
the courts.matters for

Remanded.

All concurred.
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