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constitutionallegislature rather thanpolicy matters for theare
the courts.matters for
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Soden, (Margaret H. Nelson on theSulloway, ConcordHollis & of
Hampshire.Company of Neworally), for Public Serviceandbrief

Wilson,Brown,P.A., Concord, Olson &Young of andandRath
brief, orally),Mr.(Thomas a. on the and RathD. Rath &Concordof

Energy, Inc.Engineering, Inc. and MartinWormserfor

HampshireCompany NewBatchelder, ofPublic ServiceJ.
public (PUCappeals utilities commissionan order of the(PSNH)

Engineering,granting Inc. and Martincommission) Wormseror
long-term which mustEnergy, Inc. rates at PSNH(Wormser)

generating facility to bepower anpurchase from electrical
follow,by affirm.developed For the reasons that weWormser.

coincidence,legislative thefederalIn rare of State anda instance
Legislature Congress eachHampshire the United StatesandNew

designed diversifyto electricalprovisions in 1978enacted similar
through encouragement powerproduction of smallpower the

cogenerators. Hampshire,In LimitedNew theproducers and
362-A, soughtEnergy (LEEPA),Act RSA ch.ProducersElectrical

dependence uponthrough “to the otherlessen state’sdiversification
time, 1.may,which from time to be uncertain.” RSA 362-A:sources

circumstances,utility,“requires in toan electric certainLEEPA
output power produced by limitedpurchase the of electric aentire

energy by Appealproducer at a rate set the PUC.”electrical of
Co., 787, 789, 119,A.2dState Elec. 121 N.H. 435 119-20Granite

level, Utilityomitted).(1981) (citations At the federal the Public
95-617,1978,Regulatory Act of L. 3117Policies Pub. No. 92 Stat.

(1978) (PURPA), policy, required theembodied a similar and
Energy Regulatory (FERC) prescribeFederal Commission “to

alia, includingencourage, powerinter production,rules to small
requiring purchase powerrules electric utilities to from small
production Co.,power Appeal 121facilities.” Granite State Elec.of

789, 210,(citingA.2d atN.H. at 435 120 16 U.S.C.A.PURPA §
(Supp. 1981)).824a-3§

July 1984, pursuant authorityIn to its under andPURPA
LEEPA, 83-62,PUC, Report Supplementalthe in DE andDocket

long-17,104, updatedOrder No. established and both the short- and
bypaid power producersterm rates to be PSNH to small and

methodology calculatingcogenerators be inand the to used such
upon bypart stipulationsBased into andrates. in entered PSNH

producers,powerof thea number small PUC set the rate schedule
requests infor all rate filed while the DE rates83-62 remained

methodologyAmong DEeffect. other features of the 83-62 was
byagreement power obligatedproducerssmallthe to be to deliver
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power specified request,for the term in the rate while PSNH was
permitted requests updateto file annual to and revise the rates

changesbased on in respectits avoided cost data with to future
context, equals “marginalcontracts. In this “avoided cost” the cost

utility generate purchase energythat the would incur to or the from
Appeal Marmac, 53, 55, 710,another source.” 130 N.H. 534 A.2dof

(1987); 292.101(b)(6)711 see also 18 C.F.R. (1985) (“incremental§
utility energy which,costs to an electric of electric . . . but for the

purchase power producerfrom the cogenerator],or such[small
utility generate purchasewould itself or source”).from another

request update June,PSNH filed a for an of rates in In1985.
September, 1985, following hearings 85-215,a series of in DR the

schedule, 21,PUC set a revised rate 1985,retroactive to June for
requestsall rate filed while DR 85-215 inremained effect. On

January 6, 1986, petitionWormser filed a with the PUC in
85-215,accordance DE accompanied by signedwith 83-62 and DR a

agreement,interconnection a (or levelized)for front-end loaded
twenty year(20) proposed cogenerationrate order for project.its

opened 86-1,The PUC Docket No. DR hearingsand held a series of
throughout to application.1986 consider the Wormser

Meanwhile, February 7, 1986,on petitionPSNH filed a for
comprehensive methodologyreview of the proceduresand set forth

petition broughtin DE 83-62. This was sharpas a result of a and
unanticipated price oil,decline in the of which inresulted a
decrease in actualPSNH’s avoided costs. PSNH was denied a
temporary suspension DR requests,of 85-215 rate and was later

pendingdenied a motion for interim rates PUC consideration of the
15,request. Aprilreview On PSNH petitionfiled another for an

update data, May,of its placedavoided cost and in the PUC a
long-term petitionsmoratorium on pendingrate under DR 85-215

inquiry request.April Marmac,its into AppealPSNH’s 15 See of
56,N.H. at 534 A.2d at 712.130.

January 6,In application,its sought1986 Wormser a front-end
loaded, twenty (20) year 20-megawattforrate order its fluidized

technology(FBC) facility,bed coal combustion developedto be in
by Engineering,Rochester Wormser Energy,Inc. and Martin Inc.

joint facilityas designeda produceventure. The is to steam to be
part neighboringused in Spauldingfor sale to the plant,Fibre and

part generate electricityin to to be sold to PSNH. Under a front-
structure,end loaded rate Wormser would receive rates that in the

years projectfirst of the would exceed PSNH’s avoided costs and
yearsin the later of the front-end loaded rates would be lower than

presentthose 20-year periodcosts. The net value over the would
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equal present under DRthe availablenet value of ratesthebe to
85-215.

byhearingsdispute in detailthe were examinedin atThe issues
filingThey . .rate and .of the“the timelinessPUC. involvedthe

eligibility project or rates.”for front-end loaded levelizedof thethe
SupplementalReport 18,460, 1186-1, atOrder No.SecondDR and

project1986).(October 29, was whether theThe timeliness issue
filing premature.stage was notratereached such a that thehad

projectitshad “demonstrated thatThe found that WormserPUC
long-termstage qualifiesdevelopment where it for areached the

hadThe PUC found that Wormserrate order under DR 85-215.”
necessary,thoughacquired State,federal,sufficient, andallnot

operation.permits addition,In the PUClocal for construction and
design planningproject hadand constructionfound that Wormser’s

quotationsstage constructionadvanced to a where “not-to-exceed”
designprovided by firms.had been reliable and construction

rights projectproperty site, ato the andWormser had secured
Spaulding had executed.with Fibre beensteam sales contract

financing arrangementsFinally, hadPUC thatthe concluded
grantingsufficiently progressed of rateto warrant the a order.

eligibility, pursuantexamined, to the DEIn terms of the PUC
methodology, operationaleconomic, technical, and83-62 the

viability cogeneration facility. inquiryproposedthe Thisof
required of risks with new technol-an assessment the associated

balancingogies posedFBC, a tosuch as and of the risks the
byratepayers the use of front-end rates with the benefitsloaded

developing project.from Theto be derived the PUC considered
technologyoperational experienceWormser’s with FBC andthe

loading proposedthat of 20-determined front-end rates for the
megawatt project be to withshould limited an amount consistent

9-megawatt plantsmaller,full levelization a with whichfor
experience. According record,Wormser had to the themore

only plantproposed technology operationalFBC in otherwas one
9-megawatt plant byStates,in Thisthe United a owner Wormser.

design opinion ratepayerswould, PUC,in of therate the benefit
“through presenta lower net value” than for atotal that assumed
20-megawatt project DRunder the 85-215 rates.

security repaymentAs to to of the front-additional ensure PSNH
portion acceptedrates,end loaded the the PUC Wormser’s offerof
junior project addition,a the in Into include lien on favor of PSNH.

anyWormser would a to to meetmaintain reserve fund be used
project provideoperation forcash deficiencies in and to extraor-

dinary repairs.
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Although ultimately original petition,the PUC denied the rate
permitted requestit Wormser to amend its to conform to one of

three available rate structures:
year long-term project;A“1. 20 levelized rate for a 9 mw

project;A2. non-levelized rate for mwa 20 or
year long-term projectA3. 20 rate for a 20 mw

incorporating loadingan amount of front-end not to
loading repre-exceed the dollar amount of front-end

by project presentsented mwa 9 and a net value less
pursuantthan that available to DR 85-215.”

rehearing18, 1986,On November PSNH filed a motion for and
subsequently 86-1,clarification which the commission denied. DR

(December 1986).18,503 10,Order No. Wormser then submitted
petition, long-termappeal,an amended before PSNH took this afor

option February 19, 1987,inrate accordance with 3. On the PUC
approved petition, agreement,the amended the interconnection and

long-term bythe inrates as set forth the worksheets submitted
specifically respectWormser. The PUC found with to the amended

petition loading proposedthat the amount of front-end for the 20-
megawatt project loadingdoes not theexceed amount of front-end

byrepresented 9-megawatt project, presenta and that the net value
Furthermore,is less than that available under DR 85-215. the PUC

byproposedfound that “the discount Wormser is sufficient in its
judgment imposed by projectto offset the additional risk a 20 mw

project.” 86-1, 18,576,in contrast to a mw9 DR Order No. at 2
(February 1987).19,

arguesPSNH that the PUC erred as a matter of law in
authorizing long-term upon level,rates based the DR 85-215 rate

permit regulatory agencysince PURPA and LEEPA a to authorize
only power producerthose small rates which do not exceed a
utility’s support position,Inavoided cost. of this PSNH asserts that

presented testimonywhere it uncontradicted that the DR 85-215
longer properly costs,rates no reflected its avoided the PUC

allowing long-termcommitted inerror Wormser to receive rates
upon argues, further,based the DR 85-215 rate level. PSNH that

position filingthe PUC’sadherence to the that the time of of a rate
petition governs applicabilitythe of the available rates indicates a
misunderstanding rights developed byof the doctrine of vested as

argues regard onlythis court. PSNH in this that Wormser had the
right apply long-term rightrates,to for and not a receive ratesto

properly Wormser,which do not reflect PSNH’s avoided costs.
according onlyPSNH,to would be entitled to ifthose rates it had
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permit licenseupon a orrelianceinaction detrimentaltaken
legalFinally, argues errorthat thePSNHfrom the PUC.received

grantby to Wormserdecisionthe PUC’snot rendered harmlessis
sought,originally thesincewhat it hadlong-term lower thanrates

85-215, and as suchon DRlong-term are also basedratesamended
costs.avoidedexceed PSNH’s

PA, hasLEE the PUCunder PURPA andcounters thatWormser
thein effect atauthority grant qualifying facilities the ratethe to

argues thethat sincefiling petition. Wormserof thetime of the
timely met thepetition was andWormser’sfound thatPUC

applicable at thequalified rateseligibility requirements, it for the
Wormser,conclusion, according isfiling. toThistime of the
FERC rulesby language and certainsupported of RSA 362-A:4the

argues,Wormserpromulgated section 210 of PURPA.under
agreed in the DE 83-62moreover, specificallythat PSNH had

granting long-term rate inpractice thestipulations ofto the PUC
filing.ofeffect at the time

showingthe burden of that the PUC’sPSNH carries
long-term arguably in costsgrant rates excess of avoidedtodecision

will reverse the decision541:13. We not PUC’sis unlawful. RSA
showing. Appeal Corp., 121Concord Natural Gas.such aabsent of

1291,685, 692, (1981). precise issue hereA.2d 1296 TheN.H. 433
authority LEE PA. As wescope under PURPA andis the of PUC

authoritypast, is that which isheld in the the PUC’shave
fairly implied by Appeal Public“expressly granted statute.”or of

435,N.H., 1062, 1066, (1982).454 A.2d 437Co. 122 N.H.Serv. of
granting long-term toof ratesWe hold that the commission’s

unlawful, scope of the PUC’sas it was within theWormser was not
authority LEE PA.under PURPA and

PURPA, 824a-3, directs the FERC210 of 16 U.S.C.A.Section §
by regulatoryimplementationforpromulgate rules Stateto

Among things,824a-3(f)(l). other thecommissions. 16 U.S.C.A. §
grant qualifyingtoFERC authorized the State commissions to

producers cogenerators) option(small power and the tofacilities
legallypurchases pursuant enforceableobtain rates for to a

deliveryobligation specified of either:for over a term on the basis

delivery;“(i) the avoided costs calculated at the time of
or

obligation(ii) calculated at the time thethe avoided costs
is incurred.”

(ii) (1980) (emphasis added).292.304(d)(2)(i)18 C.F.R. and§
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may-regulations provide costsThe further that estimated avoided
qualifying facility agrees obligatedtobe calculated at the time a be

delivery specificpower for a term. The FERC has said:to the of
purchasesfor are based“In the case in which the rates

specificupon avoided costs over the term ofestimates of
obligation,legally thethe contract or other enforceable
subpartpurchases if thefor such do not violate thisrates

purchases differ from avoided costs at therates for such
delivery.”time of
292.304(b)(5).§18 C.F.R.

filingpolicy is to treat the a rateThe PUC’s articulated of
agreement signed byaccompanied bypetition an interconnection

legally obligation.power producer as a enforceable Thisthe small
292.304(d)(2).(ii) §of 18 C.F.R.is consistent with subsection

developerpreviouslyMoreover, held that a is entitledthe PUC has
long-termby petitionifthe forth the PUC the rateto rates set

qualification.required for Re Concordsatisfies the conditions
Company, ReportRegional Waste/Energy 85-223,Docket No. DR

1985).(August 23,17,829 This is consistent withand Order No.
explained in to 18and the FERC rules as the commentsPURPA

292.304(b)(5) (d):§C.F.R. and
“Paragraphs (d)(b)(5) theand are intended to reconcile

purchases equalrequirement the rates for thethat
qualifyingutilities’ avoided cost with the need for

facilities to be able to enter into contractual commitments
by necessity,based, future avoided costs.”on estimates of

Reg. (1980).12,22445 Fed.
energyargues itthat if the avoided cost of at the timePSNH

price providedsupplied in oris is less than the the contract
required payobligation, to a rate forthen PSNH would be
cogenerator powerpurchases the or smallthat would subsidize

ratepayers.producer expense However,PSNH’s the FERCat the of
specificallyhas addressed this concern:

recognizes possibility,“The this but isCommission
requiredcognizant cases,in the rate will turnthat other

cost at the time ofout to be lower than the avoided
purchase. does not believe that theThe Commission

in to the incremental cost ofreference the statute
minute-by-energy requirewas intended to aalternative

of costs which would be checkedminute evaluation
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long-termagainst betweenin contractsrates established
qualifying and electric utilities.”facilities

Id.
opinion and under-that overestimationsof theThe FERC was

long run.out over thein costs would balanceestimations avoided
certainty regardrecognized withMoreover, need forFERC athe

statingfledgling technologies, thatin thereturn on investmentto
certainty(d) promoteimport paragraphs (b)(5) thatand is toofthe

facilityby assuring qualifying Id.of commitment.the benefit itsa
encouragingpolicyimplementing theofIn PURPA’s

recognizedtechnologies,development thatthe FERC hasof new
expected on theirthe returnmust be able to estimateinvestors

certainty development of athewith reasonableinvestment before
long-termfacility. grantingpracticequalifying rateof aThe PUC

cogenerator in at the timerate schedule effectbased on theto a
policiesfiling petition FERC andconsistent with thethe rate isof

long-­authority grant aThus, tothe had under PURPArules. PUC
maythoughWormser, beenthe rates haveeventerm rate order to

avoided costs.in of PSNH’s estimatedexcess
grantauthoritySimilarly, LEEPA suchunder tothe PUC had
long-termpermitted362-A:4, to setthe PUC isrates. Under RSA

facility,option qualifyingshall, “be basedthe of thewhich atrates
utility’spuchasing [1] for theeither calculatedavoided costson the

specifieddelivery at the time[2] a termor calculatedtime of for
deliveryagrees obligated[qualifying facility] thetoto bethe for

added.)specified (Emphasis above, hasAs noted the PUCterm.”
deliveryobligatedfacility agreesqualifying toto bestated that a

filing,power specified ifrate itterm at the time of itsof for the
by signedpetition accompaniedtimely eligible aratefiles a and

agreement. will later in thisAs be discussedinterconnection
opinion, Wormser met these conditions andthe found that hadPUC

long-term under DR 85-215.therefore entitled to a rate orderwas
Appealinwithconclusion is consistent our decisionThis of

714,Marmac, 59, thatA.2d at where we concluded130N.H. at 534
petitionpower producer the date ofthat filed a rate aftera small

pursuantby petitionsplaced filedthe PUC on ratea moratorium
long-termto a rate order under theDR 85-215was not entitledto

tacitlyMarmac,In in weDR rate structure. our discussion85-215
grantingrecognized practice in effectof rates that arethe PUC

filing. compared petitionscase,In we the rateat the time of the that
England Alternatesubsidiaries with that of Newof the Marmac

equal protection(NEAF).Fuels, whereWe found no violationInc.
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granted filingNEAF was a DR 85-215 rate based on a thebefore
May 21, date,1985 moratorium and where Marmac was denied

filingsuch a rate based on a the moratorium date. Seeafter
supraMarmac, 59,at 534 A.2d at 714.
argues, grantingfurther,PSNH that the of the rate order was

implicit assumptionbased on an erroneous that Wormser had a
right arguesvested to a DR 85-215rate order. PSNH that the PUC

apparently rights developedmisunderstood the doctrine of vested as
by generally Manchester, 289, 291,this court. See Socha v. N.H.126

(1985) (detrimental outstandingupon794,490 A.2d 795 reliance
permit license). rights argument is, view,or This vested in our
inapposite. grantedThe PUC the rate order based on the DR 85-

prior practices,215 consistentrates with its and because Wormser
qualified authority grantfor such a rate order. The PUC had to

rightorder,the and whether Wormser ahad vested to such a rate
simplyorder is not relevant.

argues granting long-termPSNH next that the orderPUC
lightlevelized rates was unreasonable in of the commission’s

findings regarding vulnerabilitythe technical and financial of the
project. allegesPSNH that since the PUC found that Wormser had

necessary permits,not obtained all had not entered into contracts
operation facility,for the construction and of the and had not

acquired necessary financing, petition long-termthe the for a rate
premature. arguesaddition,order was In PSNH that the FBC

technology relatively poses significantis untried and risks to
ratepayers. questions overlyperceivesPSNH also what it as an
optimistic analysis availabilityfinancial based on an unrealistic

plant produce power88%;i.e.,factor of the would 88%of the time.
analysis, according instabilityPSNH,The financial to revealed in

years projectthe later of the to the extent that PSNH and its
ratepayers compensation having, effect,would receivenot for in

early years throughextended a loan to Wormser in the front-end
loading. argues implementedPSNH further that the devices to
protect against vulnerabilityproject’sPSNH and its customers the

justresult indid not a and reasonable rate.
properlycontends, hand,Wormser on the other that the PUC

necessary long-termfound that Wormser met the forconditions a
arguesrate order under DE 83-62 and DR 85-215.Wormser that

sufficientlyeligibilityit met the conditions of timeliness and to
granting long-term addition,warrant the of a Inrate order.

argues properlyWormser that the PUC balanced the uncertainties
advantages technology posedand of the FBC with the risks to

ratepayers. argues properly designedWormser also that the PUC
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imposedstructure, mecha-limitations on the rate and additional
protect ratepayer exposure.nisms to PSNH and

exceptPUC,This court will not reverse a decision of the
byappealing partylaw,for errors of unless the demonstrates a

unjustpreponderanceclear of orthe evidence that the order was
Appeal541:13; Founda­unreasonable. RSA Conservation Lawof

(1986);Legislativetion, 606, 615, 652,127 N.H. A.2d 658 Util.507
Com., 972, 974,Consumers’ Council v. Public Util. 117 N.H. 380

(1977). findings1083, Moreover,A.2d 1084 the of the PUC are
prima Appeal541:13;deemed lawful RSAand reasonable.facie of

(1982).Pierce, 762, 765, 363,122 N.H. 451 A.2d 365
analyticalThe PUC has established an framework for determin-

ing power cogeneratorproducer qualifieswhether a small foror
long-term petitionloaded, First,a front-end rate rateorder. the

timely; is,must be that thatthere has been a demonstration most
developmental problems givingresolved,of the have been rise to

expectation projecta reasonable that the will be on-line on the date
specified filing. Report86-41,in the rate Docket DR andNo.
Supplemental (May 1986).18,260, 19, Second,Order No. at 11 the
cogenerator eligibility. eligibleprojectAmust demonstrate its is

long-termfor a ifrate order it can demonstrate that it is
economically project. inquiry entails,viable over the life of the This
among things, balancing posed ratepayersother a of the risks to
by technical and financial uncertainties.

respect component, found,With to the timeliness the PUC as we
bypermitsabove,discussed that the critical had been obtained

preliminaryWormser and other obstacles had been overcome. The
among things,received,PUC found that Wormser had other site

development approval City qualityfrom the of Rochester and airan
permit Hampshirefrom the New Air Resources Division.Further-

property rights projectmore, Wormser had secured to the site. It
negotiated Spauldinghad also a steam sales contract with Fibre.

addition,In the PUC found that Wormser had thatdemonstrated
project design planningthe and construction tohad advanced the

stage quotationswhere “not-to-exceed” construction had been
byprovided designreliable and construction firms. The commission

inquiry by adding financingconcluded the timeliness that the
arrangements stagehad advanced to a where a rate order was
warranted.

eligibility, requirescondition,The second a demonstration that
project obligation.the be viable over the term of the rate The

specifically providedcommission found that “Wormser has
project economicallysufficient assurances that the is ifviable it
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Reportavailability projected.”operates 86-1,DRDocket No.theat
AlthoughSupplemental 18,460,at thereNo. 13.Second Orderand

technical uncertaintiesof financial andhad. been some evidence
countervailingregarding project, consid-the found thatthe PUC
Addressing PSNH’sminimized those uncertainties.erations

availabilityregarding Wormser, theof coal tothe cost andconcern
technologyspecifically was flexible andthat the FBCfoundPUC

permitted ease,with relative asto other fuel sourcesconversion
emittingrequiring supply coal and reduced sulfurwell as a small of

Englandaddition, an offer from NewIn Wormser hademissions.
twenty-yearAgencies, The also foundfuel contract. PUCInc. for a

capacity, withand a contracthad multi-fuelthat Wormser
binding Spaulding’sSpaulding successors.be onFibre which would

giveopinion commission,factors, Wormserin of theThese the
flexibility contingencies.to meet adverseadditional

viability,project’srespect PSNH’s claimto the economicWith
overlyavailability optimistic andfactor isthe assumed 88%that
ratepayersunacceptablepresents was ade-financial risk toan

byquately Indeed, concernedthe PUC was alsoaddressed the PUC.
availability.reliability prediction of that level ofof thewith the

availabilityRecognizing factor of 88%to achieve anthat failure
prediction mightpresent problems, bethat thefinancial andcould

light priorin the of Wormser’sunwarranted when viewed
technology,experience a ratethe concluded thatwith FBC PUC

degree loadingreflecting front-end woulda lesser ofstructure
vulnerability.anyprotect against Thus, the PUCeconomic

amending petitionpresented option to seekwith the of itsWormser
reflectingprior experiencewith its anda rate structure consistent

presentproducing value.a lower netrates
uncertainties, the commissionIn further effort to minimize thea

required protection. It conditioned its order onfinancialadditional
anycreating reserve fund to meet cash deficienciesWormser’s a

requiredyears project. Furthermore, the PUCin the later of the
junior projectplace in favor of PSNH.a lien on theWormser to

end, conclusion that Wormser metIn the the commission’s
long-termgrantingprerequisites order wasfor the of a ratethe

clearly evidence, and we so hold. As wenot unreasonable on the
regardingrequired judgmentdo, ofare to we defer to the the PUC

developinginminimize the risks involvedthe measures it took to
cogeneration project. Appeal Lawthis See Conservationof

bystepsFoundation, 616, takenA.2d at 659. The127 N.H. at 507
harmony policyfurthermore, ofare, with the overallthe inPUC
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developmentencourage of newtheLEE PA toandPURPA
technologies.

subsequentby relates to the PUC’sPSNHraisedThe last issue
grant rate18,576 amendedto Wormser’sin No.Orderdecision

authorityarguespetition. todid not havethat the PUCPSNH
pending.appealpetitionapprove Inwaswhile thisamendedthe

challenges dueaction on theaddition, the commission’sPSNH
opportunitypermittedgroundprocess to beanPSNH was notthat

Finally, arguespetition. thethatPSNHthe amendedheard on
fatallypetition the PUCdefective becauseison the amendedorder

analysis findings supportprovided its conclusions.its tono of
despite appeal,PUC, is notthecounters that theWormser
subsidiary, independentprohibited passing collateral, oronfrom

quopreserve of the case. Seein to the statusmatters order
(1966).Rautenberg 446, 448, 232,Munnis, 224 233A.2dv. 107 N.H.

filing subsequentargues orderandthat the amendedWormser
merely quo,preserving were within thethe status and thuswere

jurisdiction. process issue, WormserOn the duecommission’s
hearingargues to a on the amendedthat PSNH is not entitled

pertainingpetition to the rate structurebecause all of the evidence
prior proceedings, were thereforeheard in the and therehad been

dispute. Whalen, 665,in Greenwald v. 609 F.2d 669no issues See
(2d 1979).Cir.

perfectionPSNH is correct in its assertion that of an
jurisdictionappeal in this court over those mattersvests exclusive

arising directly bypresentedof, to, the theout and related issues
appeal. Rautenberg supraMunnis, 447, 224 233.v. at A.2d at

Rautenberg recognizedHowever, also that the lower tribunal is not
by generalprohibited “passing collateral,the rule from on

subsidiary affectingindependent (Newor matters the case Castle
authority201) [agency] adequateRand,v. 101N.H. and the has and

jurisdiction preserve quo.” 448,at 224 A.2dto the status 107 N.H.
Realty(citing Buck, 199, 202,233 Exeter Co. v. 104 N.H. 182at

(1962)).Despite469, claim that the amended rateA.2d 471 PSNH’s
authoritygoes challengepetition to the heart of its to the PUC’s

grant long-term 85-215,a on DR we are of theto rate order based
subsidiarypetitionview that the order on the amended was a

designed quopreserve complete the recordmatter to the status and
petitionMoreover, amendedof the case. Wormser had filed its

by respondappeal taken,the PSNH was and PSNH did notbefore
filing. properly under theseto the amended The PUC acted

reviewing petition grantingin the amended and thecircumstances
finding filingon that the amended wasrate order based a
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byforth the commission in Orderwith the limitations setconsistent
18,460.No.

process issue,due we are convinced that theOn the
filing explore,presented tono new issues for the PUCamended

compliance with the limitations on its rateother than Wormser’s
by originalrequest imposed in its order. It is indeedthe commission

guarantees applyprocess to administrativeaxiomatic that due
Lathrop,agencies. Appeal 262, 265, 505,444122 N.H. A.2d 506of

precept(1982). equally that a fundamental ofIt is well-established
Tramwayprocess opportunity to be heard. Riblet Co. v.due is an

(1987).Stickney, 107, However,140, 148, 523 A.2d 112129 N.H.
require hearingprocess is an issue indoes not a unless theredue

supra; Faydispute v. v.to be decided. See Greenwald Whalen
fully1949). hearings(2dDouds, 720, Cir. The earlier172 F.2d 725
priorexplored issues. As a result of thethe financial and technical

petitionhearings, permitted Wormser to amend its tothe PUC
limited rate structures. There wasconform to one of three more

complianceWormser’s with theno issue left to decide other than
option.limited
Finally, arguesissue, PSNH that the PUCon a related

fatallygranting petition defectiveorder the amended rate was
fully explain reasons for itsthe commission did not thebecause

Corp.,Appeal Natural 121 N.H.final decision. See Concord Gasof
Again,693, it is our view that the PUCat 433 A.2d at 1296-97.

already requirements an amendedset forth in detail the forhad
petition, parametersif The of a limitedrate Wormser chose to file.

delineating giventhem,structure, wererate and the reasons for
original againexplainfailure its reasonsin the order. The PUC’s to

All that wasfor the limited rate structure was not a fatal error.
previousrequired finding compliance with the PUC’swas a of

order.
sum,In we hold that the was within its lawfulPUC

authority issuing loaded,LEEPA in a front-endunder PURPA and
thoughlong-term rates,on the DR 85-215 evenrate order based

may projectedreflected PSNH’s avoided coststhose rates not have
order wasat the time of the rate order. We also hold that the PUC

clearly unreasonable, error in theand that there was nonot
during pendencygranting petition the of thisof the amended rate

appeal.

Affirmed.
Souter, J., sit;did not the others concurred.


