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plan,the salariedeligible retire under the terms ofemployee toan
Desmarais, ineligible under thewho was to retirethatwe conclude

Weto the benefits he now claims.plan, was not entitledsalaried
company’s planof the administratorhold that the decisiontherefore

hourly optiondeny plan waspursuant to the benefitsto benefits
basis,arbitrary, capricious rational and find noor withoutnot

and trial court below.error in the decision of the masterreversible

Affirmed.
All, concurred.
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Davis, attorney,Merrill, attorney general (John S. onStephen E.
bybrief), for the State.the brief

defender, Concord, by brief forDuggan, appellate ofE.James
the defendant.

Johnson, appeals three misdemeanorhisJ. The defendant
operatelicense tooperating a motor vehicle after hisforconvictions

disobeyingsuspended conviction forand his misdemeanorhad been
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by givingan officer the aofficer false name and address while in
charge of a vehicle. The defendant contends that the Trial Court
(Dalianis, J.) (1) consolidating chargesin singleerred the four for a

failing(2) suppress policetrial and in to a officer’s out-of-court and
in-court identifications of the defendant because the officer

single police photographaexamined file of the defendant in the
investigation Finding error,ofcourse his of the case. no we affirm.

chargedThe four offenses separatearose out of three incidents.
24, 1985,The first occurred policeon November when Nashua

go byofficer Neal expired inspectionCasale saw a car with an
vehicle,stoppedsticker. The officer the which ahad male and

inside,female seated and asked the driver his name and address.
respondedThe driver that his name was Michael H. Manna and

that he lived at 4 Jo Ellen Drive in Merrimack and did not have
Hampshire possession.a New license in his The officer radioed for

cruiser,policechecka license from his which revealed that Michael
HampshireH. Manna did not have a New driver’s license. The

gave operatingofficer then the driver a summons for without a
passenger, vehicle,license and the who owned the a summons for

uninspectedanthe use of vehicle.
Christmas, 1985,inJust before a man who identified himself as

telephone message Casale,Michael Manna left a for Officer who
returned the call. Michael Manna stated that he had been sent a

appearnotice from the Nashua District Court for failure to to
respond summons;to a hebut claimed he had never received a
summons from andOfficer Casale that he had not thecommitted
alleged 24,onoffense November 1985.

meeting arranged 27,A between the two men was on December
met,they immediately recognized1985. When Officer Casale that

Manna, person meeting,Michael the with whom he was was not
person 24,the same he had arrested on MichaelNovember 1985.

Manna told Officer Casale that he believed his brother Richard was
driver, pastthe insince Richard had the held himself out to the

police stopped operatingto be Michael Manna when he had been for
suspended.a vehicle while his license was

requestedOfficer Casale then a license check for Richard Manna
operateand found that Richard’s license to had also been

Hence, had, fact,suspended. if inRichard been the driver on
24, 1985, operatingNovember he would have been a motor vehicle

suspension. photographafter Officer Casale then located a 1984 of
police recognizedthe defendant from the Nashua files and the

person photograph defendant,in the to be the Richard Manna. The
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driving suspension and withcharged afterwithwas thendefendant
by giving name and address.disobeying police a falsea officer

Januaryinvolving occurred onthe defendantThe next incident
stopped a vehicle30, police officer Jamie Provencher1986. Nashua

beingThe wasoperation at a.m. vehicleof erratic 2:48because
theby male, On occasionoperated passenger.a a female thiswith

The checkedgave and of birth. officerreal name datedefendant his
tothat his licenselicense and learnedthe status of the defendant’s

subsequentlywassuspended. defendantoperate had been The
suspension.charged drivingand with afterarrested

4,Marchinvolving occurred onthe defendantThe third incident
Ravanelle, was1986, whopolice officer Thomaswhen Nashua

hit thea whose head “almostoperating post,a noted manradar
drivingpassenger,height,ceiling his with aof the car” because of

stoppeduntil atthe car itspeeding vehicle. The officer followeda
lot, parties disappeared.parking whereupon the heads of botha

however, thought “parts ofcould, weresee what heThe officer
coming the officerup seat a few inches.” Whenbodies over the

defendant, to becar, the officer estimatedapproached the the who
wife, Maureen,five,” whopassenger’sin His“six foot was the seat.

tall,” ininches was theofficer to be “four feet tenthe estimated
changedparties hadseat. concluded that thedriver’s The officer

of becauseHe asked defendant his name and date birthseats. the
operatorthe male was the “when had clockedhe believed tall [he]

again, that theon Once a license check revealedradar.”car][the
chargedsuspended, was withand hedefendant’s license had been

driving suspension.after
driving-after-suspensionThe defendant moved to sever the three

denied, werecases. The motion and the four misdemeanor caseswas
together. suppress thetried motion to identificationThe defendant’s

by Officer Casale also denied.was

the trial abused itsThe defendant first claims that court
refusing applicablein Thisto sever the cases. court’sdiscretion

questionsof is that “the resolution of consolidationstandard review
in thewithin the discretion of the trial court and ...lies sound

discretion, rulingshowing willof a of an abuse this itsabsence of
Cote, 358, 367,appeal.” State 129 N.H. 530not be disturbed on v.

775, felony(1987) (permitting of andA.2d 779-80 consolidation a
occurringchargessexual for offensesseven misdemeanor assault

days towns). decidingInseparateon two in two whetherdifferent
discretion, question “whetherthere has been an abuse of the vital is

right jeopardized bythe defendant’s to a fair trial was non-­
Winders, 471, 473, 798,State v. 127 503 A.2dseverance.” N.H. 799



310

(1985). Cote,inThe facts of this case not unlike State v.are those
requiredwhere we held that severance was not thewhere evidence

brief, unlikelysupport simplein eachof offense was and to confuse
jury easilya eachand referable to crime.

jury easily weighThe andcould examine the evidence in each
chargescase risk ofwithout confusion since the arose out of three

incidents, involving particulara particulardistinct each and adate
testimonyofficer. ofThe State’s evidence consisted the direct of the

three theofficers involved and of defendant’s Thebrother. State
photographalso- introduced the twodefendant’s and documents.

argues chargesThe defendant that beshould consolidated
only they partfor trial when apparentlyare “related or of a

290, 291,plan.” Freije,common or v.scheme State 109 N.H. 249
683, (1969). chargesA.2d 684 He contends that the here are

part plan.unrelated and are not a orof common scheme The
argument chargesdefendant’s fails because cases in thewhich are
apparently part simplyrelated or aof common scheme are

apparentinstances when it would be that consolidation of cases
291,would be See Id. 684. Indesirable. at 249 A.2d at State v.

Whitney, 636, 639, 1158,N.H. (1984),125 484 A.2d we1160 held
that, joindecision to or sever cases for trial is within the“[t]he

rulingdiscretion of trial trial will upheldthe court. The court’s be
rightunless it is shown that the defendant’s a fair trialto was

jeopardized.” omitted.)(Citations This test ifdetermines consolida­
proper;tion is the test is not that the several crimes are related

part plan.or of a common scheme or

case, noted,In itthis should be the trial court was careful
jury Cote,to caution separately.the to consider each offense State v.

368, cautionary129 N.H. at 530 A.2d Theseat 780. statements are
significant, juries presumedsince are to follow the instructions of

Chickering, 368, 370, 89the 206,trial court. State v. 97 N.H. A.2d
(1952).207

arguesThe defendant next that consolidation made it
impossible testifyhim involvingfor to to theas incident his wife

being required testify charges.without to as to the other This
contention fails convincingbecause the defendant did not make “a
showing important testimony givehe concerningthat both toha[d]

strong testifyingone count and need to refrain from on the
States, 958, (D.C.Baker v. United 1968).401 F.2d Cir.977other[s].”

defendant,prejudice testimonyWe find no to the where his would
testimonyhave been cumulative to his wife’s alibi that she was the

operator particularlyof the vehicle. This is the case where the
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any strong need to refrain fromdefendant failed to demonstrate
driving-after-suspensiontestifying incidents, inas to otherthe two

strong washad clear evidence the defendantwhich the State and
suspended.had beenof vehicle after his licensethe driver the

arguesTurning suppression issue, thethe thatto the defendant
failing suppressin Officer Casale’sout-of-courtcourt erred totrial

of fact thatdefendant because thein-court identifications of theand
singlesought photograph of when thethe the defendantCasale out

accurately improperlyinsisted that he had beenbrotherdefendant’s
charged with initial offense.the

123,120,Howe, 523in v. N.H.We held State 129have
challenges(1987)94, “[w]hen the96 that a defendantA.2d

arrays,admissibility photo theon he hasof identifications based
procedurespolice wereinitial burden to showthat the identification

unnecessarily suggestive.” burden,meets thisWhen the defendant
byprove was reliablethat the identificationthe State must then

convincing evidence. Id.clear and
highly suggestivesingle photograph in aThe use of a would be

working potentialpolicewhere with a victim orcase the were
lay LeClair,State v.to an identification.untrained witness obtain

(1978).However,214, 831,219, in case833 this118 N.H. 385 A.2d
investigator to theCasale both and the witnessOfficer was the

24,1985 with fact thatoffense. The officer was faced theNovember
beingperson charged, Manna, onthe driverthe Michael denied

suggested24, 1985, his brother had usedNovember but that
stopped by police operating motorthe while aMichael’sname when

previousonvehicle occasions.
driving24,the 1985Michael was not a witness to November

his brother was theand he could not have testified thatincident
testifypersonquestion.in who could bestdriver on the date The

stopCasale, thethe was who had madeas to actual driver Officer
circumstances,the it is unreason-and issued summons. Given the

requestedto hold Casale should have that anotherable that Officer
arraypolice prepare photo pickif outofficer a to see Casale could

reliability phototo the of hisManna so as increaseRichard
having givenCasale, been information aboutidentification. Officer

arrestingpast being officer, as aand the actedRichard’s actions
simplythe andreasonable officer would under circumstances
verifyphoto ina of which was at hand order toobtained Richard

story complete investigation.hisMichael’s and
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teaching police,The of the Howe case is thethat when
dealing non-police permitted undulywitnesses,with must not be to
suggest perpetrated keycrime,who has a where identification is a
to the State’s case. That case and others similar to it are aimed at
deterring police policeHere,misconduct. misconduct is not at issue.

through photoOfficer Casale could not be found the identification
process impermissibly suggested personto have to thehimself

Accordingly,24, 1985.whom he onarrested November we hold that
procedure unnecessarilythe identification under these facts notwas

suggestive.

suggestsThe defendant also that the State should be made
prove by convincingto clear and it hasevidence that satisfied the

reliability LeClair, 219,five factors set forth in v.State 118 N.H. at
Assuming, arguendo,385 A.2d at 833. that the identification

procedure unnecessarily suggestivewas and that the State
jurytests,therefore meethad to the LeClair a reasonable could

(1) “goodhave found hadthat Casale a look”at the defendant from
away,” “looking right defendant;“a foot and that he was at” the

(2) stop vividly”that Casale “remembered that because he was
“very suspicious (3)it;”of that Casale had “no doubt” hisabout
photographic (4) lapsedefendant;identification of the and that the

viewing photograph slightlyof time from the arrest to his the was
accuracy priortest,more than month. Asone to the fifth of

description, investiga­where Casale was both the witness and the
tor, there would be no occasion for Casale in his role as witness
to describe the driver of the vehicle 24on November to inhimself

police investigator.his role as
(1977),Brathwaite,The defendant cites Manson v. 432 U.S. 98

single photo by policewhich involveda identification an undercover
clearly distinguishableHowever,officer. that iscase from this case

suggestive photo procedure employedbecause the identification was
by regular investigatingofficer,a second who alsowas the crime
along allegedwith the undercover seenofficer who had the
perpetrator. Supreme upheld conviction,In Manson the Court the

totality despite singlecircumstances,onbased the of the the use of a
photo.

proceduresIn view of fact thethe that for identification under
unduly suggestive reliabilitythese facts notwere and thethat of

Officer Casale’s out-of-court identification meets the clear and
convincing test, the trial court not todid need determine the

independentexistence of an source for the in-court identification.
Howe, 125,129 atN.H. 523 A.2d at 98.
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suppressproperly tocourt refusedhold that the trialWe
of theidentificationsand in-courtout-of-courtOfficer Casale’s

defendant.

Affirmed.

All concurred.
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7,March 1988

Bamberger(ThomasBamberger andPfundstein, E.& of Concord
Bamberger orally),brief, for theFolch-Pi the Mr.M. on andDiana

on Professional Conduct.Committee

Upton, (RussellSmith, F. Hilliard on theofSanders & Concord
orally), respondent.forbrief and

The court’s Committee on Professional ConductPer curiam.
by filing petitionproceeding September 9, 1986, athis oninstituted

violatingcharging Lloyd the of Profes-N. Henderson Codewith
(theResponsibility, Februaryprior 1,in 1986as effect tosional

petitionCode). requested findThe committee’s the court to that
suspendrespondent him fromhad committed the and toviolations

practicethe of threelaw for months.
generally denyingrespondent filed an answer the commit-After

allegations, asking impositionand for the of less severetee’s
discipline violations,in the event the court were to find the case was

hearing report26, 1986,November for and written toreferred on
sittingEsquire, judicial pursuantLarsen,M. a referee toasRobert

hearing,37(13)(e).Supreme the submittedCourt Rule After referee
convincingfindingreport 1987, evidence,15,on June clear andhis

(1978),498,Case, 815, 817,see A.2d thatEdes’ 118 N.H. 395 499
disciplinaryrespondent Code’scertain of thehad violated

Conduct, effectiverules, of Professionalas the Rulesas well one of


