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suspensionFurthermore, Case,last inone. Donovan’s the order also
provided lawyer practicethethat could not resume his at the end

period supervision.of the 40,three months’ without N.H. at108 226
Respondent’sneglect significantA.2d at here783. aextended over

period during neglecttime,of which similar occurred in two other
handling,cases which he was thereand has been another case of

neglect time.since that
agree discipline imposedWe thewith committee that the should

sufficiently respondentbe severe to cause to similaravoid acts of
publicFurthermore,misconduct in the future. the maintenance of

proper supervisorybar,confidence in the and the exercise of our
responsibility practice legal profession,over the of law and the
require discipline. Accordingly, respondent suspendedsuch fromis

practice periodthe law inof this for a ofState three months
beginning ending,April 1, 1988, and without further order of this

April respondentcourt, 30, 1, 1988,on June 1988. Prior to shall
arrangements attorney attorneysmake for another or to handle his

pending report priorfiles, and shall file a written with this court
outlining arrangementsto that date the he made.has

So ordered.
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attorney general (RobertStephen Muh,Merrill, B. assistantE.
attorney,attorney general, Ramsdell,brief, Michael D.on the and

orally), for the State.

Hage (PaulHodes, F.Hodes and Michaelof Manchester W.&
orally),brief, Mr. Hodes for the defendant.on the andKeefe

chargeappealSouter, In his on a ofthis from convictionJ.
aggravated assault, 632-A:2,I,RSA the defendantfelonioussexual

J.)argues Superior (Nadeau, should have dismissedthe Courtthat
speedyfor want of trial and for the State’s failureindictmentthe

exculpatory assignsThe furtherevidence. defendantto disclose
consideringrulings jury ofbarred the from evidenceerror to that

publiccomplainant’s men other than thebehavior withthe
bearingpreceding incident,the as on thein the hoursdefendant

ground raised,the we reverse anddefense of consent. On last
newremand a trial.for

During 28, defendant,1985,noon of the Richardthe hour June
SmokeycompanionsColbath, to Lantern tavernwent with some the

Farmington, acquaintedhe with thein where became female
sexuallycomplainant. was evidence directedThere that she

provocative bar,toward in the withattention several men whom
during ensuing amongafternoon,the the defendantshe associated

engaged “feeling complain-[thehethat had inthem. He testified
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rubbingant’s] [and] [and been]breasts bottom that she had his
eventuallycrotch” before the two of them left the tavern and went
undisputedto the defendant’s trailer. It is that sexual intercourse

according complainant,followed; toforcible the consensual
according any theycase,to the defendant. In before left the trailer

joined unexpectedly by youngthe oftwo them were a woman who
defendant,lived with the camewho home at an hourunusual

suspecting indulgingthat the defendant was in faithless behavior.
suspicion enraged,confirmed,With her she became kicked the
open complainant,trailer door wentand for the whom she assaulted

violently dragged byand outside the hair. It took the intervention
bringof the adefendant and third to thewoman melee to an end.

complainantAs soon as the returned townto she theaccused
rape, police promptly chargedofdefendant and the arrested and

accordingly. During investigation eveninghim the initial on the of
Lepene, daughter28, owner,June Candice the of the tavern’s told

police complainantthe that she had seen the leave the tavern with
during subsequentthe defendant the Inafternoon. a written

statement, however, she said that she did not know whether the
complainant companion alone,withhad left a or but she described

complainant prior departure girlthe to her “aas with hairdark
hanging everyone makingall over and out with ColbathRichard

policeand a few others.” The did not disclose this statement to the
prior although Lepenetrial,defense to defense counsel knew that

given testifysubpoenaedhad a statement and her to trial.at
go broughtbelow,For reasons we will into the defendant was not

year duringpassed arrest,to untiltrial one had from his which
time he was free on bail. The itself ontrial focused the defense of

testimonybyconsent,which the defendant addressed ownhis about
complainant’s trailer,the himbehavior with at the and atbar the
by seeking exculpatory complainantand to elicit evidence that the
appearedhad to invite sexual from welladvances other men as as

precedingfrom himself in hoursthe the incident. Some of this
During charge,was andevidence excluded some admitted. the

judge jury, subjecthowever, the instructed the to the defendant’s
objection, complainant’sthat of theevidence behavior with other

appealmen to thewas irrelevant beforeissues them. This followed
guilty.the ofverdict

reaching appeal, arisingtheBefore central of fromissue this the
jury instruction, with,we have two threshold matters to deal
beginning requestwith the defendant’s to dismiss the indictment

speedyprovide afor failure to trial. Since madedefense counsel
part any provisionI, 14,no to article or to ofreference other the
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solely the andConstitution, under sixthwe the issueconsiderState
SeeUnited States.of theof the Constitutionfourteenth amendments

1163,628, 633, (1986).A.2d 1166Dellorfano, 517v. 128 N.H.State
however, here,is, becauseacademicdistinctionThe federal-State

831, 189,829, (1978),Cole, A.2d 190118 395State v. N.H.ever since
14 in criminal casesarticleissues raised underwe have decided

analysis v.adopted in Barkerby engaging in samethe factor
resolving514, speedyfor federalWingo, (1972),407 U.S. 530-33

claims.trial

pretrialofBarker, the reasonablenessUnder we assess
it, the extent of thedelay by considering length, reasons forits the

anythe existence ofshorten it andaffirmative efforts todefendant’s
by Although theit. Id. at 530.producedtoprejudice the defendant

speedydispositive oflength prior never alone aof time to trial is
83, 86, 3,claim, Weitzman, 427 5121 N.H. A.2dsee v.trial State

Wingo, suprav. atdelay); see also Barker(1981) (thirteen-month
policy inquiringofdelay), court follows a(five-year superiorthe523

delay felonya case remains untriedthe for wheneverinto reasons
951,Perron, 941,indictment, 122v. N.H.nine months after State

reaching422, assume that(1982),A.2d and we will likewise454 428
enoughpoint signals presumptive prejudicethe nine-month check

remainingwarrant review under the criteria.to
delay case the ofThe for the in this were vicissitudesreasons

scheduling; time it was listedthe case was not reached the first
enough complete intrial thefor trial and was not reached soon to

sure, the wastime available the second time around. To be time
inadequate judge plans on vacation.because the trial had to leave a

strongestif this not the reason furtherBut was institutional for
in mind timepostponement, we should that the availablebear

case,tryappeared tobefore the vacation would have sufficient the
necessaryif defense had not his of trialcounsel increased estimate

thetime at last minute.
may, place emphasisBe that it we substantial on the factsas

factors,remaining Langone,v. 127relevant under the two see State
49, 55, 731, against(1985),N.H. A.2d498 735 which militate

awarding speedyThe initiatedrelief. defendant himself never a
request, during hearingonlyand it was a thetrial scheduled on

court’s own that Themotion the defendant asked for dismissal.
State, indeed, initiative,far the hadshowed more for after case

1986,September,been scheduled for trial in it was the State’s
counsel, defendant, datenot the who asked the court to move the

year.up to June of that
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any significant prejudiceNor does the record disclose to the
by Wingo,defendant caused the twelve-month wait. See Barker v.

(cognizable mayprejudice407 U.S. at 532-33 take the form of
anxiety impairment defense).incarceration, ofand He was free on

suggests maybail, and while his counsel that the defendant have
job delay,pre-triallost his as a result theof is nothere evidence

support speculation. Although mayto the the defendant well have
by pretrial publicity, perhapsbeen inaccurate,vexed some of it and

although surely pendinghe was anxious theabout outcome of the
proceedings, anythere is no indication that he moresuffered than

normally Finally,defendant does. the record discloses no actual
impairment despite year’s delaydefense,to the claims that the led

potentially witness,to dimmed memories the lossand of a favorable
testimonytranscriptwho died a few wéeks before trial. The of

suggestion any forgot yearcarries no that witness facts in the after
onlyevent,the and the one lost witness would have testified to the

complainant’s public subject upontavern,behavior in the a which
merelythat witness’s evidence would have been to thecumulative

testimony Hence,of others. we concludethere is no sufficient reason
delay bringingto find inunreasonable the case trial.to

Next, issue,we confront an even less serious in the defendant’s
argument thethat indictment should have been dismissed for the

prior beginning copyfailure, trial,State’s to the of to adisclose of
Lepene’sCandice written statement that she had seen the

complainant in close contact with the defendant inand others the
denytavern. The State does not that the to thereference

complainant’s provocative questionactivities on the inafternoon
exculpatory supportingwas in the defense of consent. Nor does the

any beyondexplanation supposedState have forinadvertence the
police produce trial,failure of the the statement before eitherto.

prosecutor not, therefore,to the or to the defendant. The State does
deny giventhat the statement should have been the defense into

process Brady Maryland,accordance with the due mandate of v.
(1963), exculpatory373 U.S. 83 to disclose evidence. See Moore v.

(1972). deny,Illinois, however,U.S.408 786 The State does that
grounds any relief,the defendant had to seek dismissal or other

produced jury.once the statement had been at trial and read to the
We are of the same mind.

exculpatoryAs soonas the statement was delivered to the
during longer continuing Bradytrial,defendant there was no a

Although delayviolation. the defendant toseems think that the in
disclosing relief,the statement should have him to someentitled

forgets Brady requires proofhe relief for athat violation that the
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Maryland, supraprejudice. Brady v.himcausedviolation somehow
884,561, 563, (1978);88; Arthur, 391 A.2d 885v. N.H.118at State

886,Dukette, 472, 477, (1973). TheA.2d 889N.H. 309v. 113State
relief, production of evidenceright beyond thetohad nodefendant

delay producingin ititself, thehe demonstrate thatunless could
onlyway. to showHe not failedultimately him in someharmed

however; claim it. We needany prejudice, he failed even tosuch
more, would be wellsay except perhaps to add that the Stateno

Brady.inpolice investigators of the ruleitsto remindadvised
appeal,Thus, principal issue in thisreach and meritoriouswe the

thatobjection jury instructionby to theraised the defendant’s
with men other than thecomplainant’s behaviorof theevidence

immaterial, orpreceding incident wasin thedefendant the hours
guilt innocence.irrelevant, question orof the defendant’sto the

of ofas culmination a seriescame theBecause the instruction
trial,during on thoseevidentiary rulings will touchmade we

consideringrulings briefly, itself.prologue to the instructionas a
testimonyjudge elicit fromThe first allowed the defense totrial

during had beenpointat the afternoon shecomplainantthe that one
sitting lap companions named Gillis.in one of the defendant’sthe of
Shortly testimony, defendant had calledthat and before theafter

witnesses, ruling prohibitany in limine toState moved for athe
testifying complainant’s behaviorfrom about thedefense witnesses

Althoughany thein the other men than the defendant.tavern with
anyobjected, make offerhe failed to ofdefendant’s trial counsel

proof required by Hampshire 103(b)(2) inNew Rule of Evidence
objectionpreserve to of evidence. Theorder to an the exclusion

permitted to the issue withcourt nonetheless counsel address
finally rulingargument, grantingextensive which ended with a the

motion, complainant’sprosecution’s for reason thethe stated that
with is the of whether or not“conduct others not material on issue

Theshe consented to have sexual intercourse with” the defendant.
supplemented groundscourt withlater this reason the alternative

questiontestimonythat inthe was inadmissible as evidence of
character, law,rapeand inadmissible as well under the shield RSA
632-A:6, activity“[p]riorwhich evidence of sexualbars consensual

defendant,any personthe and than” whenbetween victim other the
prove chapterto an under 632-A.offered offense RSA

ruling matter, AlthoughThis not however. thedid end the court
had not to aboutordered defense counsel ask his own witnesses the
complainant’s parties,with third further evidence of suchbehavior

witness,activity throughdid come in the State’s next Candice
Lepene. complainantShe on direct examination that thetestified
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companyhad inleft the tavern the of various men several times
during afternoon,the and the court admitted her statement to the
police, quoted girlabove, that she had seen “a with dark hair
hanging everyone makingall over and out with Richard Colbath

Lepene permittedand a few others.” On cross-examination was to
testify further about her earlier statement.

jury instructions, however,When it came time for the court’s
charge ruling First,reflected its earlier on the motion in limine.

judge jurorsthe reminded the that he had received evidence of the
complainant’s public activities with various men on the afternoon

including engaged28th,of the her own admission that she had in
physicalclose contact with at least one man besides the defendant.

judge explained juryThen the that he had allowed the to hear this
testimony only provide background information,to and he went on

jurors plainly complainant’sto instruct the that the “conduct with
other individuals is not relevant on the issue of whether or not she
gave consent to sexual intercourse.”

part chargeThat of the was tantamount to an instruction that
jury question bearingthe could not consider the evidence in as on

guilt equivalentinnocence,or and we therefore treat it as to an
striking testimony complainant’s openlyorder the about the

duringobserved behavior with other men the course of the
timely objectionafternoon. The defendant made a to this

instruction.
immediately apparent transcriptIt is not from the whether the

judge reading rapetrial based this instruction on his of the shield
given evidentiarylaw, or on the other reasons for the related

rulings during (i.e., materiality relevance,trial or and the rule
limiting evidence). appeal,the however,use of character In this

party turning solely propereach has seen the issue as on the
application rape against admittingof the shield law’s bar evidence

“[pjrior activity anyof consensual sexual between the victim and
person [defendant],” 632-A:6,other than the RSA and we will
accordingly applica-review the instruction with reference to the
bility previouslyof the lawshield to the evidence admitted. If the
evidence should law,have been excluded under the shield the

right; admissible,instruction was if the evidence was the
wrong.instruction was

suggested simplyThe defendant has that we address this issue
statutory by holdingconstruction,as one of that the shield law’s

activity”mandate to exclude evidence of “consensual sexual with
application activityothers can have no to overt sexual of the

complainant open public. was,in indeed,a bar to the This the
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priorbyposition counsel, onreliedtrial whodefendant’staken
complainant’sto honor thethe act as intendedofconstruction

activity. e.g.,privacy See,preserving intimatethe ofininterest
Berger,(1981);457,53, 59,Howard, 461121 426 A.2dv. N.H.State

Rape Courtroom,theTrial, Cases inTribulation:Woman’sMan’s
baring(1977) (“[T]he1, trauma of one’s41L. Rev.Colum.77

turningeyespast bedroom intoone’sthe of thetointimate world—
testifying to...the usual discomfort ofa showcase—overshadows

(Footnotebiases, criminal acts.”convictions oflies or evenone’s
omitted.)).

argument, disposedreject rulewe are not tonot thisWhile we do
argument’s merits at allnot theit The State did addresson here.

legalprefer position so littlebrief, we not to on ain its and rule
existingbyupon here,when, asone side of the caseremarked

conceptualprecedent provides thea framework for resolutionclear
us.of the issue before

questionemerge appealbegan in first toThat to theframework
applicability inlaw enactment 1975. Seeof the shield after itsthe

supra. Despite302:1; the1975, v. Howard absoluteLaws State
consistentlyprohibition, our cases haveterms of the shield law’s

recognition a reach hascommon that such statute’sreflected the
by a and national constitutionalto be limited defendant’s State

against presentrights him and toto the witnesses his ownconfront
exculpatory pt. I, 15; v.evidence. N.H. Const. art. State Howard
supra; VI; Alaska, 308,see Davis v. 415 U.S.U.S. Const. amend.

right right(1974) (amend. VI to cross-­316 confrontation includes
examine); Washington (1967)(amend.Texas, 14,v. 19 VI388 U.S.
guarantees right present witnesses); Texas,v.to defense Pointer 380

against States).(1965) applicable(amend.400, Thus,VIU.S. 403
rape giventhis be ancourt has held that a defendant must

“probativeopportunity [ofthat value theto demonstrate the
statutorily particularevidence] in the context of thatinadmissible

prosecutrix.”outweighs prejudicial the State v.case its effect on
supraHoward, 59, A.2d But seeat 426 at 461. Tanford and
Rape Amendment,Bocchino, Victim Laws and the Sixth 128Shield

(countervailing(1980) prejudice544, isPa. risk ofU. L. Rev. 570
jury irrationality, feelings).harm tonot victim’s

weight, then,It is on a of that thesuch determination relative
questionjury case,ininstruction must stand or fall. In the normal

hearingweighing process placecourse,of in athis takes outside
anyjury’s presence, admitted,the is see State v.before evidence

Howard, 58-59, 427,121 N.H. at 426 at and the record of thatA.2d
hearing byprincipal any Ina focus of later review this court.is
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however,case,this where the shield law is to be theassumed basis
striking previously admitted,for the instruction evidence we look

testimony jury actually heard,to the record of that the to determine
place,whether it thewas inadmissible in first and therefore

properly subject beingto stricken later on.
process assigning weightAs wesoon as address this of relative

prejudicial probative apparentforce,to and it becomes that the
public complainant’s significant.of thecharacter behavior is On the

describing sexuallycomplainant’s open, suggestivehand,one a
presence patrons public obviouslyconduct in the of of a bar has

potential damaging revealingfar less for the sensibilities than what
mayperson companythe same inhave done the anotherof behind

displayspublichand,a closed door. On the other evidence of of
general activityininterest sexual can tobe taken indicate a
contemporaneous receptiveness to sexual that cannotadvances be

privateinferred from evidence of behavior with chosen sex
partners. Goulet, 348, 351, 879,v.See State 129 N.H. 529 A.2d 881
(1987)(evidence necessarilypromiscuityof sexual not admissible in
spite law); Shute, 498,of shield State v. 122 N.H. 446 A.2d 1162
(1982) (evidence predilection promiscuity remote).of mere for too

example, jurycase,In forthis the could have taken evidence of
sexuallycomplainant’s openly provocativethe behavior toward a

group probableof asmen evidence of her attitude toward an
group. publicly invitingindividual thewithin Evidence that the

closely' alleged byacts in theoccurred time to sexual assault one
indicating complainant’ssuch man could have been asviewed the

likely activity question.attitude at the time of the sexual in It
importancewould, fact,in understate the of such evidence in this

speak merelycase to of it We recallas relevant. should that the
denied,fact of was andintercourse not that the evidence of assault

subject jealousexplanation livingwas the theto that defendant’s
companion injuries. companion’shad inflicted the visible The

bearing case, well,furious had a onbehavior further the as for the
jury regarded complainantcould have her attack as a reason for the

regret voluntary defendant,to thea liaison with as aand motive
complainant allege way injuriesrape explainfor the to as a herto

undignified predicament.and excuse her sex actWith the thus
subject exculpatoryadmitted, thewith evidence of violence to

explanation, complainantwith the toand a motive for make a false
prosecutionaccusation, outcomethe of the could well have turned

very judgment complainant’son a the attitudeclose about of
resistance or consent.
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assignedsignificance to thehere eithercan beBecause little
misleading jury,privacy the trial courtthea fear ofinterest or to

presentingrecognize ininterestthe defendant’sbound towas
closelycomplainant’sprobably behaviorof thecrucial evidence

alleged rape.preceding Thus, wellfacts of this casethethe
previous the activitiesthatcourt’s observation sexualillustrate the

alleged mayimmediately rapepriorcomplainant wellto anof a
right presentsubject to evidence.to a defendant’s constitutionalbe

(1981)1326,743, 746,LeClair, A.2d 1329121 433State v. N.H.See
supra.supra; v. Thecited; State Shutev. Gouletand cases Statecf.

when those activitiesis all the clearerdemand of the Constitutions
setting. jurypublic instructionBecause thecarried on in awere

effectively question, mustin the convictionexcluded the evidence
a new trial.reversed and the case remanded forbe

Reversed and remanded.

All concurred.
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