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Feeney Kraeger, Newport, Heller,& P.C.,of and Horowitz & Feit
(Thomas Kraeger,York,of New New York G. Stuart A. Blander

orally), plaintiff.brief,and Eli Feit on the Mr.and Feit for the
Upton, (ErnestSmith,Sanders & of Concord T. Smith on the brief

orally),and for the defendant.

plaintiff, Equities, (Realco),Johnson, J. The Realco Inc.
appeals disposition property disputethe of its claims in a real with

Companydefendant,the John Hancock Mutual Life Insurance
(John Hancock). Superior (DiClerieo, J.) approvedThe Court the

(R. Shapiro, Esq.) report denyingMaster’s Peter both Realco’s
request specific performancefor of its real estate contract with

request goodJohn Hancock and its for returnthe of its faith
deposit. below,For reasons stated we affirm the trial court’s
disposition requests. uponeachof of these toWe decline rule its

requiring plaintiff post pending appeal.decision tothe a bond
briefly 6, 1985,relevantThe facts are these. On June after

negotiations, agreementextensive Realco executed an Johnwith
purchase buildingsHancock to land and in Claremont known as

Shopping agreement provided,the Claremont Mall Center. The
purchase price, goodalia, $5,125,000 $150,000inter afor a faith

deposit, liquidated damages,would alsowhich serve as and a
closing days agreement, beingdate within 90 of withthe time of
the essence.
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sought1985, obtainedAugust through Realco andOctoberFrom
ofagreed closing date. The firstof thewritten extensionsthree

10,to October theclosing Septemberfrom 6these extended the
21, third from October10 and theOctober to Octobersecond from

time wasexpressly stated thatEach extension21 to October 31.
grant notan wouldof extensionand that theof the essence

addition, extensionIn the firstof this condition.constitute a waiver
$200,000.$150,000 Thedeposit togood faith fromincreased the

bypurchase priceincreased thethird extensions eachsecond and
closingprice for the October 31$25,000, making purchasetotalthe

obtaining the firstexpress for$5,175,000. an conditiondate As
met all conditionsextension, agreed Hancock hadthat JohnRealco

closing.precedent to
Passe,attorney,1985, D.31, plaintiffs MichaeltheOn October

plaintiff towould be unable closethat thenotified John Hancock
day dispute the first and secondof a betweenon that because

Attorneyfinancing Althoughproject.mortgagees thewho were
September, John Hancockdisputeknown the since latePasse had of

problem. When Realco waspreviously of thehad not been notified
ten-daydispute “window”mortgage within theunable to resolve the

closing, agreed,provided John Hancock atforthat the contract
closingrequest, a of the date fromto fourth extensionRealco’s

5, provided for a1985. Thisto December extensionOctober 31
$50,000price increase in$100,000 purchasein the and aincrease

good deposit.faiththe
15,By 1985, Attorney Passe forwardedletter dated November

$50,000fully originals the extension and atwo executed of fourth
(one principals)from to Johncheck Alfred S. Friedman of Realco’s

letter on NovemberHancock’s counsel. John Hancock received this
notify20, time, Attorney telephonedAt John1985. this Passe to

by RealcoHancock that the letter had been sent mistake and that
longerno Hancock then returneddesired the fourth extension. John

accompanyingagreementsthe executed extension andfourth
25,by$50,000 Attorney Passe 1985.check letter of Novemberto

good$200,000gave it would retain faithIt also notice that Realco’s
liquidatedindeposit accordance with theand accrued interest

damages provision purchase agreement.of the and sale
26, 1985, 1986,17,until March was noFrom November there

Then, Feit,by 17,parties. letter March Elicontact between the of
action,attorney requestingin this contacted John HancockRealco’s

good$200,000 Attorneydeposit.that it return the faith Feit
suggested completein alternative that wouldthe Realco the
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price given$5,175,000of iftransaction at a totime obtain
financing. respondJohn didHancock not to this letter. When it

response, petition presentfiled inreceived no Realco its the action
asking specific performancesuperior court,in the for itsof contract

good deposit.or faiththe return of its The case was heard before
against appealmaster,a who ruled Realco on both issues. This

followed.

appeal uphold findingswill aOn we master’s and
rulings, provided the record contains evidence sufficient to
support they arethem and not erroneous as a matter of law.

Korsak, Inc., 412, 415-16,Johnson v. 1141,120 N.H. 415 A.2d
(1980). appellate independently1143 “This functioncourt’s is not

appropriatenessto find infacts order to determine the of an
damages. onlyaward of ‘Our function is to determine whether

a manreasonable could have thereached same decision as the
”master on the basis of the evidence before him.’ Bower v. Davis

Symonds Co., 605,& 609,Lumber 119,119 N.H. 406 A.2d 122
(1979) (quoting Sargent Dane, 720,Lake Ass’n 722,v. 118 N.H.

(1978)).559,393 A.2d 561

SpecificI. Performance
argues specific performanceit isRealco first that entitled to and

findings pointsthat the master’s on error. Therelevant were in
specifically (1)master found: that time was of of thethe essence

parties’ agreement; (2) the tothat failure close on October 31 was
inability financing; (3)the result of Realco’s to obtain that this

inability diligencewas the result Realco’slack dueof of and failure
satisfactory (4)it;to obtain terms to that John was inHancock no

way responsible (5)close;for andthe failure to that John Hancock
good dealing implicitdid not breach the of andcovenant faith fair

by requesting pricepurchasein the contract of theincreases and
good deposit thefaith as consideration for fourth extension of the
closing date.

supportsamply findings,record theThe these and master’s
deny specific performance entirelydecision is withto consistent

repeatedlyWe haverelevant law. held that the of fact musttrier
byagreementdecide time is of the of an notwhether essence

employing by determiningtest,mechanicala but intent of the“the
parties light surroundingthein of instrument and allitself the

including parties’ interpre­circumstances, words, actions,the and
agreement.” Geary, Faro,tation 122of their Allard & Inc. v. N.H.
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Realty,(1982); Rogers377, see v. Cardinal573, 576, 379448 A.2d
(1975).23,285, 286, A.2d 24-25Inc., 339115 N.H.

explicitlyoriginal madeextensionand eachcontractHere the
agreement“[t]hefurther stated:Each extensionof the essence.time

Buyer’s request deemedsuch extension shall not befortoof Seller
anyagreementprovision to furthernor ana waiver of such

closing addition, inIn was evidencetheredate.”of theextensions
partiesthat thecould have foundfrom which the masterthe record

makingspecifically the andtime of essencethe clausediscussed
finally agreedprotesting time, itsthat, tofor some Realcoafter

contraryFurthermore, to Realco’sin the contract.inclusion
requestsargument, in the formfor considerationJohn Hancock’s

good deposit,price and itsin and faithof the contractincreases
makinglanguage thetime ofincludethat each extensioninsistence

parties’ of theessence, intent time remain essence.the thatindicate
objected of theto the fact or amountRealco neverThe fact that

only this conclusion.reinforcesincreases

properly thatthe determinedthe fact that masterGiven
agreement, toof Realco was entitledessence thetime was of the

only responsibility parties’specific performance if for failurethe
appointed not Realco butthe date was attributable toto close on

(1977).Specific 121(a) It§81 C.J.S.to John Hancock. Performance
inabilityundisputed to closewas the result of Realco’sis that failure

financing.anticipated was, at allJohn Hancockto secure the
ready, willing, perform. Furthermore,times, and able torelevant

althoughfindingsupports that, knewRealcothe the master’srecord
financing attemptanticipated uncertain, tonowas it madethat

findingfinancing. supports thatIt also thesecure alternative
experiencedprincipals notreal investors whowere estateRealco’s

only expected contract,the butcould be to understand each term of
financing necessaryreadilyalso obtain or moniescould alternative

Philipprincipal,oneto close the deal. The record describes
Pilevsky, “major player”a in the real estateas or “force” national
market, $100,000,000.with in ofreal estate investments excess

sought opportunitiesactually toThere was that lendersevidence
principal, Friedman, was anAlfred alsofinance his deals. Another

holdings.experienced The foundmasterinvestor with substantial
sophisticated investors, was“[f]or the concern not thethat these

obtaining (i.e.financingproblem the termsbut and conditionsof
rates) [at which] available to them.”it would be made
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findingThe master’s that John Hancock did not thebreach
implied good dealing similarlycontract’s covenant of faith and fair

support A personfinds in the record. reasonable could have found
purchase price, aggregatedthat increases in the which three

percent, goodin the deposit,and amount of the faith notwere
wringextortionate demands to pennymeant the last available from

desperate unwitting buyer. Rather,a theyor were reasonable
requests compensation exchangefor in for time extensions.

Since the contract between Realco and John Hancock made
essence,time of the duty conveyJohn Hancock was relieved of its to

when,property throughthe Realco, partiesthe offault the failed
to negotiateeither close on October or31 to a further extension on

supra.reasonable 81terms. C.J.S.

Liquidated DamagesII.

The contract between Realco John specificallyand Hancock
provided that:

premises“if marketable,title to said be found or sobe
time,made Buyerwithin said or if elects to waive such

bytitle defects and the contemplatedclose transaction
Agreement, Buyerthis and shall fail to close such

in Agreement,transaction accordance with this and
periodcontinues in such for (10)default a of ten business

days, then, case, mayand in that Seller terminate this
Agreement, whereupon $150,000.00the sum of

$200,000.00] depositedamended to under this[thereafter
Agreement and accrued interest thereon beshall retained
by liquidated damages,Seller whereupon obliga-as all

party Agreementtions of either under this shall cease.”

party mayWe determine whether or anot retain the sum
designated liquidatedpurports damages byin towhat be a clause
determining liquidated damages,that in factwhether amount is or

penalty imposed uponis partyinstead a perform.one for failure to
distinguish liquidated damagesTo penalty,a applyfrom we the

following test:

provision“A in paymenta for a stipulatedcontract the of
regardedwillsum be and enforced in the event itsof

breach, liquidated damages,one foras when three
coexist, (1)wit: damagesconditions to that the to be

anticipated resulting fromas the breach are uncertain in
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prove; (2) intentthere was anto thator difficultamount
liquidatepart parties advance;into themof theon the

stipulated(3) one,awas reasonablethat amountand the
greatly disproportionatesay, thetonotis tothat

injury.”presumable orloss
(1983)757, 505,Riel, 759, 465 A.2d 507N.H.v. 123Randall

Maloney,Langlois 697,(quoting 408, 412-13, A.2d95 64v. N.H.
(1949)); Bower, 609, 122.406 A.2d atsee 119 N.H. atalso701

findingsupports inclausethat thethe master’sThe record
damages penalty.liquidatedquestion provided Itrather than afor

damages resultingwidely recognized realfrom a failedis that
supra.prove. Bower In this casetoestate transaction are difficult

by: (1)in were exacerbatedthe usual difficulties valuation
changes expectedanticipated law were to decreasein the tax which

buyers property’spool value;of the marketthe available andboth
property(2) property’s (3)location; factthe that thethe remote and

constantly subject dependingvalue on theto fluctuationswas
viability manyeconomic of its tenants.

finding partiessupports the theThe record also master’s that
damages liquidated damagesliquidate in Theintended to advance.

clearly written, from whichclause itself is and there was evidence
reasonably sophis-parties, wereone could conclude that the who

investors, effect.it to have obviousticated real estate intended its
Thus, $200,000 Hancockit limited to both amount that Johnthe

pay,on the wouldrecover breach and amount that Realcocould
time-consumingallowing parties expensivethe to avoid and

litigation.
Finally, manyreasonably factorsthe that themaster concluded

might property thethat to a in value madecontribute loss
designated damages, slightly ofof was less than 4%amount which

price,purchase of Hancock’sthe a reasonable estimate John
Contrarypotential injury. claims, the evidenceloss or to Realco’s

damageclearly nothat John Hancock suffereddid not demonstrate
makingveryagreement’s Theresult of failure. factorsas a the

contracting madeto at the time of alsovalue difficult calculate
Although there wasthe time of trial.calculation difficult at

testimony property value,had in was alsoincreased therethat the
impossibletestimony present withvalue tothat was determine

reasonablydamagesaccuracy liquidatedofand amountthat the
possibleapproximated losses.
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amply supportsshort, that,In the evidence the conclusion
light difficulty proving damages breach,in of the of in ofthe event

parties sophisticated profitablein the ofintricacies real estate
agreed liquidate damages reasonablyinvestment to in an amount

approximating likely harm. When Realco failed either to obtain
financing negotiate profitabletoor an extension on what it deemed

agreementterms, it breached its with John Hancock. Realco cannot
complain because,now aas result its ownof calculated business

required bargain.actions, it is to adhere to the terms of its

AppealIII. Bond

required postThe $260,000master that Realco either a bond
pending appeal provide superioror the court with an irrevocable

equal purchase price.letter of oncredit to the balance due the RSA
Superior respectively provide party525:3and RuleCourt 163 that a

may required reasonablypost reflectingbe to a bond either an
opponent’s potential damage injunction.costs,taxable itsor due to

provisions.The didmaster not base his order eitheron of these
although againstinjunctionInstead, defendant,no issued the he

plaintiff post reflecting potential damageordered the to a bond
resulting inability freelyfrom the defendant’s effective to use or
dispose property pending plaintiff’s appeal.of its

Although issue,it raised the Realco admitted in thatits brief “the
question appeal uponof an bond will ... be rendered moot this

disposition appeal Similarly,Court’s of the . . . .” John Hancock
bystated that “the issues raised the defendant’s ‘Petition for Bond’

party arguedhave been rendered moot.” Because neither the issue
orally agree uponmoot,and that it isboth we decline to rule the
appropriateness of the master’s order.

Affirmed.
All concurred.


