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discourage, use.intensivecontrast, encourage, thanratherwould
on therequired the taxSecond, to subsidizenot bethe town should

the extentused to increaseland has beenopen space land when that
requiredthe town beNor shoulddevelopment’s market value.aof

subsequentownership interests of thefractionalto subsidize the
common owners.

upholding the assessmentsuperior courtof theThe decision
denying affirmed.abatement isand

Affirmed.

All concurred.
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Soden,Sulloway, (MargaretConcord H. Nelson andHollis & of
brief, Lanney orally),Mr. for theLanney andRobert J. on the

plaintiff, Company.Amica Mutual Insurance
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Wiggin (Gordon Rehnborg,Nourie, Jr.,& of Manchester A. and
orally),brief,Doreen F. Connor on the and Ms. Connor for the

Timothydefendants, D., J.,Melton Carole and Zinck.
Cullity, Kelley (JosephMcDowell, McDowell,& of Manchester F.

orally),III, brief, intervenor,on the and Sean P. Gill for the Jennie
Bieniek, Administratrix of the Estate of Thomas Bieniek.

appeal declaratory judgmentBatchelder, J. The defendants a
granted by Superior J.){Goode,the Court in favor of Amica Mutual

Company (Amica).Insurance The issue is whether the insurance
company obligated coverageprovideis to for and defend defendant
Timothy “person parents’Zinck as a insured” under his Amica

policy respectautomobile insurance with to an automobile accident
Timothy driving superiorin which was a “nonowned”vehicle. The

obligated,court ruled that Amica was not so and we affirm.
questionThe “nonowned”vehicle in was a Ford Econoline van

registered in the name of Edward Ritchotte of Nashua. After Mr.
daughter, Ritchotte,Ritchotte’s Nadine herobtained driver’s

regularly permitted1983,license in October he to use theNadine
evening 1,van when she asked to borrow it. On the of December

permitted go1983, Mr. Ritchotte Nadine to use the van to
shopping.Christmas

pickedNashua,Nadine first drove to the Market Basket in and
up Timothy riding passenger, TimothyZinck, a friend. While as a

permission Timothyasked Nadine for to drive. understood that the
belonged Ritchotte, met; moreover,van to Mr. hewhom had never

according testimony, Timothyto the assumed that knewNadine
permit Althoughthat he had neither a license nor a to drive. she

permitted Timothy before,had to drive vanthe once Nadine
Timothy persisted, however,refused this time. and asked a second

whereupon agreed. pulledtime, she Nadine the van over to the side
places Timothy.of Back River Road in Bedford and switched with

Shortly thereafter, road,on the same the van collided with another
by daysBieniek,automobile driven Thomas who died three later

injuriesfrom the sustained in the accident.
May 8, 1984, Bieniek, decedent,On Jennie the wife of the

individually Bieniek,and as administratrix of the Estate Thomasof
brought againstdamages Timothy Augustsuit 3,for Zinck. On

declaratorypetition judgment1984,Amica filed a for to determine
liability policyits under the automobile it had issued to Melton D.

Timothy’sparents.Zinck, trial,and CaroleJ. After a bench the trial
Timothy “personcourt determined that was not a insured” within
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declaratory judgmentlanguage policy granted thethe of the and
2,in favor of Arnica on March 1987.

First,appealed three issues. theThe defendants and raise
erred, law,argue of indefendants that the trial court as a matter

interpreting policy’sthe “nonowned automobile” clause and
concluding Timothy Second,“person thethat was not a insured.”

attempt persuade adopt that theredefendants to the court to a rule
actuallypresumption person believes he hasis a rebuttable that a

permission drive, requirementthe consentthe owner’s to and that
satisfied, ifnonowned is thereforeunder a automobile clause

permission possessionin lawful of theis obtained from one who is
Third,automobile. the defendants contend that the trial court’s

respect Timothy’s againstpermissionconclusion with to lack of is
weightthe of the evidence. Because the defendants failed to raise

below, onlythe second issue before the trial court we address the
Equipment,first and third issues. See D. W. Clark Road Inc. v.

Walter, Inc., 281, 283-84, 1326,Murray 124 N.H. 469 A.2d 1329
307, 309,(1983); Hampton,Daboul v. Town 124 N.H. A.2d471of

1148, Carbur’s,(1983); Concepts, Inc.,1149 Inc. v. A 122& S Office
421, 423, 1109, (1982).N.H. 445 A.2d 1111

coverageprovidesThe nonowned vehicle clause to:

insured, relative, only“(1) (2) anythe named but with
trailer,respect private passengerto a automobile or

provided operation (if operating)his actual or he is not
permission,the other actual use thereof is with the or

reasonably permission,believed to be with of thethe
scope permission.owner and is within the of such ...”

issue, argueOn the first the defendants that the term “owner”
interpretedcan be to ormean either a “title” owner one who

lawfully possesses automobile, ambiguous.the thereforeand is
Accordingly, Shield,Tromblyunder v. Blue 120 N.H.Cross/Blue
764, 771, 980, (1980),423 A.2d “owner”984-85 the term should be

lawfullyconstrued in favor of the insured to include one who
possesses owner,the vehicle with the consent of the title as Nadine

However,did. the record of the trial that the titlecourt indicates
case, Ritchotte,owner give degreein this Mr. did not Nadine the

of possession van,control overor the nor did she exercise such
Timothypossession,control or which could have led Zinck to

reasonably authority permitshebelieve that had the as an toowner
person hold,another to the van.drive Because we based on the trial

findings, Timothy permissioncourt’s that Zinck did not have to
interpretation,drive the van under either we need not determine
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meaningthe of “owner” under the Zincks’ automobile insurance
policy.

followingThe trial court found the facts. Mr. Ritchotte had
only himself,permitted peoplethree to drive the his wife andvan —

daughter permittedhis Mr. Ritchotte had never anNadine.
Timothydriverunlicensed to use the van. Zinck had neither a

permita Mr.driver’s license nor to drive. Ritchotte had never met
Timothy. Moreover, although regularlyNadine used the van and

keys, onlyher set of had been tohad own she licensed drive for
accident,two months at the time of the and thus did not have the

degree possessionor of the van from which oneof control could
Timothyimply ownership. The trial court’s conclusion that had

van,permissionthe of the owner of the nor a reasonableneither
findings,permission,in such is with its whetherbelief consistent

to be Mr.is construed Ritchotte or Nadine.the owner
issue,On the third the defendants assert that the trial court’s

against weightpermissionconclusion of lack of was the of the
evidence, totalityimplybecause it failed to consent from “the of

car,surrounding required, theycircumstances” the use of the as
argue, Employeesunder this court’s decision in Government

Johnson, Administratrix, 899,EvelynInsurance v. M. 118 N.H.Co.
(1978) (GEICO). misapplyA.2d396 331 The defendants GEICO.

The facts in GEICO are similar to those in the case before us.
A father went on vacation and left his automobile at home to be

by sixteen-year-old son, George,used his and instructed his son not
anyone givingnightto allow else to drive it. On the of the accident

litigation, George bringrise to the used the automobile to his
home, they Duringfriends to his where consumed beer. the course

evening, George urgedof the friend anotherhis Thomas to take
friend for a in the The afterride automobile. friends were killed

high speedthe vehicle went out of control at waswhile Thomas
driving. 901,Id. at 396 A.2d at 332.

separateThis court looked at two issues. The wasfirst issue
“personthe driverwhether was a insured” under a motor vehicle

family by father,policy George’sissued GEICO to the owner of the
inautomobile involved the accident. Id. “Persons insured” was

defined under the omnibus clause as follows:

“(1) anyThe named insured and resident of the same
household;

Any using(2) person permis-automobile withother such
insured, provided operationsion of the his actualnamed

permissionscope... is within of such . . . .”the
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901, The court determined that “underId. at 396 A.2d at 332-33.
to conclude that Thomas’sthe facts as found we are unable

scope permissionoperation of the vehicle was within the of the
given by the named insured . . . .” Id.

in underThe second issue GEICO was whether there was consent
Law,Responsibilityrequired provisions Financialthe section of the

264:18, Paragraph provides, part,inVI. VI thatRSA “[t]he
anyapplies person possession orinsurance to who has obtained

express impliedcontrol of the vehicle of the insured with his or
liabilitythough payconsent even the use in the course of which to

damages byexpressly impliedly thearises has been or forbidden
901-02,insured or is otherwise N.H. at 396 A.2dunauthorized.” 118

examining coverage Responsi-Financialat 333. When under the
Law,bility impliedthis court looked at whether consent can be

totality surrounding given“from the of circumstances a use of a
903,vehicle.” Id. at A.2d at The court concluded that396 333.

good usinghe was the vehicle“Thomas had reason to believe that
givepermission person consent.” Id. Thewith of a authorized to

noted, however, coveragecourt that its conclusion was limited to the
provided Responsibilityunder the Financial Law: hold that“[W]e

person possessionthird of the motor vehiclethe has and control
implied purposeswith the of owner of the Financialconsent the for

903,Responsibility Law.” Id. at A.2d at 334.396

us, hand,before on raises the issue ofThe case the other
language policy,consent under the of an automobile insurance not

Therefore, “totalityResponsibilitythe Financial Law. the of
Instead,analysis applicable.circumstances” is not we limit our

findingsreview of the trial court’s to a determination whether such
findings reasonably presented.could be made on the evidence

Co., 328, 332, 543, (1982);Moore v. N.H. Ins. 122 444N.H. A.2d 545
Co., DeMulder, 173, 175,Chagnon Lumber Inc. v. 121 N.H. 427 A.2d

48, (1981). fully supports finding50 We hold that the record the
Timothy permissionthat Zinck did not have the of the owner and

reasonably operationdid not believe that his of the vehicle was with
permissionthe of the owner.

Affirmed.

All concurred.


