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Batchelder, defendant, Trainor,John appealsJ. The his
jury Superior {Bean,conviction after a trial in J.)Court of

by 629:1,attempted deception.theft RSA 637:4. wasHe sentenced
yearsto seven in prison.three to the State We affirm.

bagmanThe the indefendant was a so-called “flim-flam”
operation. morning 10,SeptemberOn 1986,the of Brian or Bud
Coleman, Keene, telephonethe owner of a video store in areceived

identifying Collins,call from a man Jimhimself as Uniteda Parcel
employee.(UPS)Service Collins told Coleman that his brother

Henry firm,”“largefor aCollins worked electronic and had
merchandise,overshipment includingreceived an of video cassette

and camcorders. Collins heasked Coleman if wouldrecorders like
buy them,to responded affirmatively.to Colemanwhich Collins

repeat daymade a Henrycall to Coleman later that and said that
callingCollins would be that afternoon to make the final

arrangements.
meantime,In the Coleman called UPS and learned that Jim

HenryCollins was unknown to them. When Collins called that
afternoon he said he worked for Company,Jordan Marsh and that
his brother Jim had him buyingtold that Coleman inwas interested

agreedsome upon pricemerchandise. The two a of for the$4800
equipment,video meet in parkingand to the Pheasant MallLane

in followinglot day.Nashua at 11:00 a.m. the Coleman then
contacted of Department,Lieutenant Fish the Keene Police who

day.for atsubstituted Coleman the mall the next
parkingLieutenant Fish at the appointedarrived mall lot theat

hour, a man approachedwhere later theidentified as defendant
asked, you was,him and “Are Bud?”. Fish stated that he and the

public telephonedefendant directed him a speak Henryto to with
money,Collins. Collins asked if Fish had the and told Fish that the

equipment would be on “truck number nineteen.” Collins directed
defendant,pay giveFish receiptto the who would him a for the

goods. explained moneyFish that the inwas his truck.
vehicle,Fish and the defendant returned to Fish’s where Fish

officers,and Department,other from the Nashua Police who had
waiting nearby, Theybeen arrested the defendant. waited for

arrive,“truck number nineteen” to tobut no avail. The defendant
Henrypolicetold the waitingthat Collins be for himwould in the

store, there,video of thearea Jordan Marsh but no one was and
manager policethe Henrystore told the that no one named Collins

worked the knowledge anyat store. The defendant later denied of
wrongdoing, claiming hethat was an innocent middleman who had

bydupedbeen his friends.
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by deception,attemptedfor theftwas indictedThe defendant
sought to introduceand, trial, by written motiontheprior to State

to counter thepending York indictmenta Newevidence of
activity.knowledge any illicitthat he had no ofclaimdefendant’s
andYork indictment thesought the NewThe to introduceState

granted overinvestigating The wastestimony officer. motionof an
trial.was atobjection, the evidence admitteddefendant’s and

followingon facts.was based theYork indictmentThe New
arrest, defendantApproximately prior to the Nashua thetwo weeks

York, inSyracuse, for involvement awas in New hisarrested
case, telephoned proprietor ofman theIn that asimilar incident.

fromSyracuse Collinshimself as Jima video in and identifiedstore
equipmentHenry had videothat his brother someUPS. He said

sale, buylike to The would-if the would some.for and asked owner
interceptone-waypolice,the who obtained abe victim contacted

subsequent Collinstelephone A call from Jimof the store’s line.
Later, Henryproposed Collinsthe sale.consisted of a discussion of

arranged equipment cash.sell the forcalled the store and to $4400
sale,meeting arrangedday, to andThe conduct the anext a was

introoper WhileNew sent to the rendezvous. theYork State was
lot, approached by manparkingstore the was a namedtrooper

defendant, goJohn, as and to to alater identified the was asked
Henry. came,nearby phone await from the calland a call When

defendant,the whotrooperthe was told to the cash to woulddeliver
delivery by inprovide receipt, truck bea and that a would about

goods. receiptA storeten minutes with the sales from a local was
by defendant, trooper gaveproduced the thethe and defendant

$300, pay goodspromising to when the arrived. Thethe balance
goodsdefendant,police the never arrived.arrested the and

challenges admissibility ofappeal,On the the thethis defendant
He that evidenceevidence the New York indictment. asserts ofof

acts,prior 404(b),see Ev. is unless itN.H. R. inadmissible isbad
acts,priorclearly theestablished that the defendant committed and

substantiallyprobative of the evidence notthat the value is
arguesoutweighed by prejudicial effect. The thatits defendant it

prior offense, onlythe he hadwas not clear that he committed since
argues, moreover,indicted,been not He that the Stateconvicted.

act,hearsay “clear”proveto which does not meet therelied on the
522,Smith, (1984).standard v. 125 N.H. 484 A.2d 1091under State

highly prejudicialThe defendant also claims that the evidence was
guilt patternjury from a of conduct insteadbecause the could infer

charged.of of the offensefrom the facts



374

priorEvidence acts isof offensesor bad admissible under
404(b) Hampshirecertain circumstances. Rule New ofof the Rules

Evidence states:
“(b) Wrongs,Crimes,Other or Acts.—Evidence of other

wrongs, provecrimes, or acts is not admissible to the
person personincharacter of a order thatto show the

conformity may, however,inacted therewith. It be
purposes, proof motive,admissible for other such as of

opportunity, plan,preparation, knowledge,intent,
identity, or of mistake or accident.”absence

(July 1985),1,Prior to the dateeffective of the rule hadthis court
three-prónged admissibilityestablished a test to determine the of

prior Barker, 543,offense In State v.evidence. 117 N.H. A.2d374
(1977), prior1179 we that evidenceheld of offenses is admissible

purposeafor relevant other than theto show “defendant’s bad
disposition propensitycharacter, or to commit the whichcrime for

546,ishe indicted.” Id. 1180.at 374 A.2d at The decision admitto
uponsuch evidencelies within the sound ofdiscretion the trial court

purposea determination that the evidence is for otherrelevant a
disposition, proofthan character or isthat there clear thethat

prior probativeoffenses,thedefendant committed and that the
outweighs danger prejudicevalue of the evidence the of to the

requirements requiredId.defendant. The of Barker are also under
404(b). Hickey, (1986).60,53, 60,Rule State v. 129N.H. 523A.2d 65

priorThe defendant concedes that the evidence of the New
knowledgeYork incident would be relevant to show the defendant’s

engaged prongThus,hethat was in criminal theconduct. first of
argumentBarkerthe test is satisfied. The defendant’s that there

proof prior wrongno clear heis that committed the is without
merit. Prior is tobad acts evidence not limited criminal convictions.

Berger, 404[10],2 J. Weinstein & M. Weinstein’s ¶Evidence
(1986); (other wrongs404(b)at 404-70 see N.H. R. Ev. actsor

admissible). pending indictment,Evidence of a if otherwise
competent supported,and is admissible. 29 Am. Jur. Evidence2d

(1967). testimony investigating§ Here,331 the of the officer from
surroundingNew York the events andchronicled the indictment

facts,linked the defendant to them. it is toUnder these difficult
imagine proof purposesclearer for Barkerof a determination.

argument supportingThe furtherdefendant’s that the
testimony investigating proofof the itofficer is not clear because

hearsay, Smith, 525, 1094,seeis State v. 125 N.H. at 484 A.2d at
equally lacking only connectingSmith,in merit. Inis the evidence
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testimonyprior of one Statebad acts was thethe with thedefendant
hearsay. Here,Id. thewas founded on inadmissiblewitness which

hearsay,clearly challengedtestimony, wasas inadmissiblenot
pendingcoupled indictment, takesa fact thatofevidence thewith

holdingbeyond in Smith.reach of ourthethis case
challenges determinationtrial court’sdefendant next theThe

outweigh“probative its[of evidence] wouldvalue thethat the
arguesprejudicial havethe court shouldThe defendant thateffect.”

substantiallyapplied “probative valuetest isRule 403 thatthe
by danger prejudice,”outweighed R. Ev. 403N.H.the of unfair

dangeradded),(emphasis of thehave that theand should concluded
outweighs probativeguiltjury inferring prior thefrom the conduct

value of the evidence.
analysisequation appropriate for aThe Rule 403 is the
525, 532,Parker, N.H. 503See v. 127Barker determination. State

byclearly outweighed(probative(1985)809, value notA.2d 813
effect);prejudicial Beechum, 898,F.2dv. 582see also United States

(5th 1978) (under Evidence, Rule 403Cir. Federal Rules of913
determination).analysis appropriate 404(b) Under thatin Rule

prejudiceanalysis, tothe thedetermine thatthe trial court must
substantially outweigh probative ofvalue thenot thedefendant does

analysis. trial courtThe hereThe defendant confuses theevidence.
holding probativehigherapplied in the valuea thatstandard

outweighed prejudicial Application of the Rule 403effect.the
agreeproduce,analysis fortiori,a We withsame result.would the

highlydisputed probative on thethe evidence wasthe State that
disagreeknowledge, with theandissue of the defendant’s

substantiallyprobativethe value wasdefendant’s contention that
beingoutweighed by danger prejudice. Thus, therethe of unfair

showing prior acts evidence wasno the admission of the badthat
prejudice“clearly [theto ofor unreasonable theuntenable

supra 532,case,” Parker,v. 503 A.2d at 813defendant’s] State at
Whitney,(quoting 636, 639, 1158,484 A.2d 1160State v. 125 N.H.

say(1984)), incourt abused its discretionwe cannot that the trial
admitting the evidence.

Affirmed.
All concurred.


