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(JohnMerrill,Stephen attorney general Davis,E. S. assistant
attorney brief,general, Plourde,on the and David S. assistant
attorney general, orally), for the State.

Green, defender, Concord, byappellateJoanne assistant of brief
orally,and thefor defendant.

Johnson, juryJ. The defendant was convicted after a trial in
Superior (Wyman, J.)the Court under indictments of both first

degree assault, 631:1, firearm,RSA and felonious use of a RSA 650-
A:l, years prisonand was sentenced to five to fifteen at the State

year firearm,for the assault and to one for the felonious use of the
consecutively. appeal, argues:to run (1)On the defendant that the

imposition degreeof consecutive sentences for first assault and the
I,partfelonious use of a firearm violates of thearticle 16 New

Constitution,Hampshire guarantees againstprotectionwhich
jeopardy; (2) entry apartmentdouble that the warrantless into his

by Departmentofficers of the Manchester Police was not based
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ofguaranteetheviolatedthereforeupon cause andprobable
inseizures containedandagainst searchesprotection unreasonable

partinandConstitutionUnited Statesto thethe amendmentfourth
Constitution; (3) theand thatHampshireI, of the Newarticle 19

subsequent his arresttopolice obtainedwhich thewarrantsearch
handgun both Stateinvalid underwassearch for hisin toorder

cause,relied, probableforbecause itFederal Constitutionsand
by thefriend,girl which was elicitedhisupon ofthe statement
entry.during thegirl unlawfulpolice friend was arrestedafter the

conviction, usefeloniousreverse theassault butWe theaffirm
conviction.

defendant,20, 1986,Maymorning theEarly hours ofin the
friend, Keithby girl and roommatehis Bonnie Deckeraccompanied

in downtownDescoteaux, a walkpit bull terrier fortook his
therequest, Decker carriedAt the defendant’sManchester.

purse.pistol in hermm semi-automatic9 Taurusdefendant’s
a.m., defendant, and DescoteauxShortly 2:00 the Deckerafter

acquainted,theywith whom were nottwo womenencountered
walkingDelisle, near thewho wereand BonnieCharlene Chase

beganBridgeof and Union Streets. Descoteauxintersection
responded whileDelisle, in kindshouting at whoinsults Chase and

they walking up toward Pearl Street.Union Streetcontinued
thereafter, Chase andof the men threw a beer bottle atSoon one

ground them.the feet behindit smashed on severalDelisle and
her, Delisle aroundHearing shatter behind turnedthe beer bottle

moustache, T-wearing redwith aand a dark-haired man asaw
it, second, man,lettering a womanwhite a taller andshirt with on

accompaniedshoulder-length peoplehair. The werewith dark three
by dog, appeared told Chasea which to Delisle to be vicious. Delisle

dog.they presenceshould area of the of thethat leave the because
later, theyexplosionswomen whichSeconds the two heard

which,generated by firecrackers, reality, werethought were but in
pistol, Deckerthe defendant’s which he had taken fromshots from

begun clip.firing rapidly, emptying Afterand had the ammunition
shots,hearing thethe first Delisle turned around and saw

holding hand;object in his hand in the airdefendant an his was
sparks emanating objectand he soonwere from the held. Chase

bleeding,legsthat she herrealized had been shot and that were
beganwhereupon house,she run to nearest Delisleto the where

theyoccupants an ambu-awakened the in order that would call
seconds, companionstwo ranlance. Within the defendant and his

Bridge Street, alley of theiracross down an and into the back door
apartment building, 76 Walnut Street.
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a.m., resident, Jones,At 2:23 a Walnut Street Rick heard the
gunshots telephoned police. GregMeanwhile,and the Officer
Murphy, duty patrolwho was on in his car and had also heard the

dispatched Murphyshots, was to Union and Pearl Streets. Officer
Chase,administered first aid to Charlene then interviewed Bonnie

approximatelyDelisle,who described the assailant as a white male
curly bushytall, short, dark,5 feet 7 inches with hair and a

wearing walkingmoustache, small,who was a red T-shirt and a
dog. companionsblack Delisle tall,described the assailant’s as a

shoulder-lengthwhite male hair,and a white female with brown
wearing longa dress.

Murphy dispatched BridgeOfficer Street,then was to where he
spoke neighborhood Garyto residents Steven Lessard and White.

gunfireBoth of them had heard and had looked out the windows
respective upstairs apartmentsof their men,and had seen two one

wearing wearingT-shirt,a red and a woman a flowered dress run
Bridge alleyacross Street and into the between Union and Walnut

Streets.
meantime,In the arrived,Officer Richard D’Auria had accom-

panied by shepherd police dog, approximatelya German and at
begun using dog2:30 a.m. had the to track the defendant’s scent.

dog stairway,The tracked the scent to the northernmost rear
apartment,behind the defendant’s at 76 Walnut Street. At

approximately bytime,the same Officer D’Auria was informed
suspects might hidingradio that the be in the first floor rear

apartment Dispatcherat 76 Walnut Street. Paula Glennon had
spoken anonymous shooting,with an caller who had heard the the

footsteps approachingDelisle,cries of Chase and and 76 Walnut
caller,Street from the rear. The address,who also lived at that and

Jones,who was later identified as Rick indicated that he had heard
recently saypeople buildingone of the who had entered the that

ringing gunshots.his ears were still from the The caller also told
dispatcher neighbors,Glennon that earlier he had seen one of his

right apartmentwho lived in the first floor rear and whose name
handling gun porch building.Keith,was a on the of the Glennon

relayed apartmentto the officers at the the namescene and number
givenwhich the caller had her.

reported trackingOfficer D’Auria the results of the defendant’s
Sergeant Duffey,scent to Robert who then checked the mailbox of

right apartment, C,the first floor rear 1 and discovered that it bore
locatingthe name Keith Descoteaux.After the name “Keith” on the

DuffeySergeant entry apartment;mailbox, ordered a forced of the
police opena.m.,at 2:40 officers kicked the front door of the
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defendant,entered, Deckerapartment, and arrested thedefendant’s
and Descoteaux.

Decker,morning, in anBonniepolice later thatAt the station
shootingTracy, anddescribed thewith Detective Richardinterview

that beforepreceded and followed it. She statedthe events which
arrived, pistolplaced behindpolice had had the defendant’sthe she

uponapartment. Based thiswithin the defendant’sher bed located
information, Tracy applied and a warrantDetective for obtained

handgunapartment for a 9 mm andto search the defendant’s
Tracya.m.,approximately Detective executedammunition. At 8:30

gun the bed and a box ofthe warrant and found the behind
fragmentnearby. gun copperThe matched the bulletammunition

discharged cartridge casings found at the sceneand the fourteen
shooting. trial, handgun werethe and ammunitionof the At

juryobjection, found theinto evidence over and theadmitted
degreeguilty the felonious use of adefendant of first assault and

firearm.
contends, first, forthat his consecutive sentencesThe defendant

degreefirst and felonious use of a firearm violate theassault
I,guarantee against jeopardy partindouble contained article 16

that,Hampshire He but for hisof the New Constitution. maintains
charged assault,handgun, simpleuse of a he would have been with

misdemeanor; hence, upgrade charge degreea to the to first assault
gun imposeas a result of the use of a and then to an additional

penalty punishfor the use of a firearm to him twicefelonious is
agree.for the same offense. We

I, providesHampshirePart article of the New16 Constitution
subject tried, acquittal,that shall be liable to be after an for“[n]o

face, preventsthe same crime or offense.” On its the article a
being acquitteddefendant from tried a ifsecond time he has been

relativelyprevious Despitefor the same crime in a simpletrial. this
expression rights, jeopardyfacial of a defendant’s the double

analysis developed carefully.of cases under article 16 has
Smith, 149,In (1953), permittedState v. 98 N.H. 95 A.2d 789 we

previouslya second trial for assault where the defendant had been
charged acquitted gross,and of lewd and lascivious behavior. We

jeopardy protection onlyheld that double afforded a defendantis
previous chargedwhere the offense in law inwas the “same and

(Emphasis original.) 149,in Id. at A.2d at held95 790. Wefact.”
prosecution permissiblethat the wassecond because the first

required proof lewdness, requiredof unconcealed while the second
physical violence,proof slight,of however or the threat thereof. Id.

150,at 95 A.2d at 791.
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Gosselin, 115, (1977),In N.H. A.2d 264 we heldState v. 117 370
possessed a loaded revolver could be tried andthat a defendant who

guncarryingthe misdemeanor offense of a withoutconvicted for
being possessiona felon ina license and also tried and convicted for

118-19, A.2d at 267-68. Since the firstof a revolver. Id. at 370
gunrequired proof possessed aconviction that the defendant loaded

concealed, not, secondthat was which the second did and the
felon,required proof which the first didthat the defendant was a

not, jeopardy article Id. Wewe found no double violation under 16.
also stated that our constitution

being punished forprevent“does not the threat of twice
act, rather, beingforbids twice tried andthe same but

This doctrine is effectu-convicted for the same offense.
by identityof theated means of the ‘same evidence’ test

requiredof If a difference in evidence is tooffenses.
charged, they relate tosustain the offenses the fact that

grow one transaction does not make them aand out of
bysingle when two or more are defined statutes.”offense

118, States,(citing Blockburger v. United 284Id. at A.2d at 267370
Hence,299, (1932)) (citations omitted). in Gosselin weU.S. 304

jeopardyspecifically rejected “same transaction” test of doublethe
119,urged by 117 N.H. at 370 A.2d at 268.the defendant.

jeopardyexamined a double claim under our StateWe further
Perrin, 468, (1983).in Heald v. 123 N.H. 464 A.2d 275Constitution

crime,originalIn that the defendant Heald claimed that thecase
robbery,charged, A had enhanced because he hadas Class been

gun robbery,in of the and hence that he couldused a the course
470,chargednot also with the felonious use of a firearm. Id. atbe

gun,a theA.2d at Had the defendant not used under464 276.
statute, onlyrobbery charged Bhe could have been with a Class

473, 278; 636:1, 111(a). Theoffense. Id. at 464 A.2d at RSA
651:2, Il-b, requirescharged whichdefendant was also under RSA

firearm,upon the felonious use of a thethat conviction for
anygiven, punishment thedefendant in addition to forbe

yearfelony, mandatoryunderlying minimum sentence of one ofa
imprisonment a first offense.for

“[I]nquiry in has centered whatIn Heald we stated: each case on
required proveto the elements of theevidence will be at trial

Hence,473, A.2d at “the benchmarkcrimes.” 123 N.H. at 464 278.
inquiry focusingjeopardy in an onof the double test this State [is]

chargedas will inproof the elements of the crimeswhether of
(Emphasis inactuality require in Id.a difference evidence.”

original.)
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multiplehad beenHeald that since thereinWe concluded
gun, wasa thereuse ofof the defendant’sbecauseenhancements

statutory provisions in HealdBoth of theof article 16.a violation
evidence; namely, that thethe of the sameoperated on basis

Thus,gun.robbery withwhile armed ahad committeddefendant
twice, to elevategun upon oncea was relieddefendant’s use ofthe

felony impose anonce torobbery B a Class A andfrom a Class to
one-year use of a firearm.for felonioussentenceadditional

use ofdefendant’sthat: “Where a criminalWe further concluded
provisions, willtrigger itgun such enhancementis used toa

also beof a firearm cannotgenerally follow the felonious usethat
gunfelony with thecharged the same samefor commission of

require singlewill aof neither crimethe elementsbecause
474, 464 at 278.Id. at A.2din evidence at trial.”difference
however,concluded, “feloniesoriginal.) thatin We also(Emphasis

the defendant’s usenot enhanced because ofwhich themselves are
likely jeopardygun to run of the doubleare not afoulof a also

may474, beId. This caseprohibition.” at 464 A.2d at 279.
Elbert, 210, (1986),1114with v. 128 512 A.2dcontrasted State N.H.

prohibitnot thewe that 16 didwherein determined article
attempted thesentencing of a for both murder anddefendant

firearm, fromof when sentences resultedfelonious use a those
singlesimultaneously prosecuted onlywhich had aindictments

by charge of athe of the felonious useenhancement virtue of
short,214, legislature didA.2d at In thefirearm. Id. at 512 1117.

any provision attempted murderin thenot include enhancement
involved,guncharge simply hence thea was andbecause

once,constitutionally penaltylegislature enhance thecould
651:2, Il-b, perpetrated thepursuant to RSA because the defendant

with acrime firearm.
Finally, Moses, 617, (1986),in A.2d weState v. 128 N.H. 517 839

jeopardy toprotectionthat it offound was a violation double
bygreater (useprosecute for a offense of a vehicle an habitual

offender) (operatinga a one aafter conviction for lesser-included
suspension).after or looked to the intentionvehicle revocation We

legislature devising statutory punishmentin the forof the scheme
concluded, incorrectand “We believe that the defendant is

asserting legislaturethat did to authorize the Statethe not intend
convicting him forprosecute him an habitual afterto as offender

revocation, asserting anyafter and in in event theoperating that
jeopardyand barred the habitualState federal double clauses

620,prosecution.” Id. at A.2d at 840-41.offender 517
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Thus, underlying statute has an enhance­if the criminal
use, charged Heald,in thenprovisionment firearm which wasfor

for the felonious use of a firearm will bea furthér enhancement
However, underlyingjeopardy if thea double violation. criminal

firearm,provisionan forstatute does not have enhancement use of a
notthen an enhancement for the felonious use of a firearm does

jeopardy supra.v.result in a violation. See State Elbert Thedouble
legislature may punish act,a for the same Statetwice defendant

267,Gosselin, 118,v. at andN.H. 370 A.2d at the decision to117
punish severelya more if he uses a firearm in thedefendant

legislativefelony permissibleis acommission of a decision.

case,Turning athis close examination of our assaultto
performedof a whichstatutes indicates that conduct defendant is

“knowingly” alleged(as here)was can form the basis either theof
highest degree behavior, felony,proscribed aof assaultive Class A

misdemeanor, deadlydependingthe onor basis of a whether a
weapon is used.

assault,631:1, person guilty degreethat aRSA II states is of first
felony,A he:a Class if

bodily“[p]urposely knowingly injuryor tocauses another
by deadly weapon.”means of a

631:2-a, guilty assault,1(a) personRSA that a simplestates is of
misdemeanor,a if he:

bodilyknowingly injurycauses“[pjurposely or or
contact . . . .”physical to anotherunprivileged

conduct,The performedstatutes thus reveal that a defendant’s
causing“knowingly” “bodily injury,” can in a Aand result Class

felony dependingor a misdemeanor on whether the defendant used
deadly weapon underlyinga to inflict the harm. theBecause crime
knowing by deadly weapon,of assault is itself use ofenhanced the a

perpetratorthe be a time forcannot sentenced second felonious use
650-A:l,aof firearm aunder RSA since such double enhancement

Perrin,jeopardy provisionviolates the double of article 16. Heald v.
468,123 N.H. 464 A.2d 275. The conviction of the anddefendant

imposed pursuantthe sentence areto RSA 650-A:l thus unconsti-
tutional and are reversed and vacated.

arguesThe (1) entrydefendant next intothat: the warrantless
apartment by police illegalhis officers was because it was not based

upon and,probable therefore, (2)cause the search warrant which
police subsequently girlthe obtained based on the statement of his
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during entry,friend, who was arrested the unlawful was invalid.
disagreeWe with both assertions.

entry privateWe have stated that the warrantless of a
dwelling bysupported probable cause,must be v.State Theodoso­
poulos, 573, 578, 1134, 1137, denied,119 N.H. 409 A.2d cert. 446

(1979), “probableU.S. 983 but that cause for a warrantless search
required greater pursuantis not to be than that for a search to a

Maguire,warrant,” 165, 170, 120,State v. 129 N.H. 523 A.2d 123
(1987). ordinaryProbable cause exists “if the man of caution would

justified believing soughtbe in that what is will be infound the
place Doe,to 682, 685,be searched . . . .” State v. 115 N.H. 371

(1975).167,A.2d 169

“exigent mayWe have also stated that circumstances
justify compellinga warrantless search where there is a need for

delayimmediate official action and a risk that the inherent in
obtaining presenta warrant will a substantial threat of imminent
danger public safety.” Theodosopoulos,suprato life or State v. at
580, 1139; Slade,409 A.2d at see also 436, 438,State v. 116 N.H.

(1976).194, Furthermore,362 A.2d 195 we have observed that
“[b]y policelaw,statute and at common officers have a
duty peace’to act as [RSA‘conservators of the 105:3].As

they right,such, have the circumstances,and in some the
obligation, expeditiously protect publicto act to the from

person, large, justan armed known to be at who has shot
person].[anotherand wounded Whether a situation is

sufficiently urgent permitto a warrantless search
depends totalityon the of the circumstances. ifEven it

emergencycan be shown existed,after the fact that no
entry may longthe warrantless be sustained as as the

perception emergency reasonablyofficers’ of the was
grounded in the facts known to them at the time.”

Theodosopoulos,supra (CitationsState v. 580,at 409 A.2d at 1139.
omitted.)

probable requirementsWe conclude that the cause for a
entry exigentwarrantless in circumstances were satisfied in this

Murphy quicklyFirst,case. Officer had interviewed Lessard and
perpetrators BridgeWhite and learned that the had fled across

alleyStreet and into an between Union and Walnut Streets.
Murphy companion,also interviewed Delisle,the victim’s who

perpetrator Bridgestated that the of the assault had headed east on
generalStreet, which inis the direction of the Walnut Street
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police byapartment. telephoneSecond, theRick Jones informed
gunshots, footstepsthat thehe had heard had heard of several

shortlypeople approaching the rear entrance to Walnut Street76
peoplethereafter, whoand had heard one of the entered 76 Walnut

say ringing gunshots.his were from the InStreet that ears still
addition, heJones stated that had earlier seen Keith Descoteaux
handling porchguna on the of Walnut76 Street. Jones’s

by policeinformation was received the within ten minutes of the
unlikelyshooting. highlyIt is that Jones could have fabricated such

relayedstory, police them,and alla called the it to within ten
shooting. telephone tipFurther,of Jones’s wasminutes the

by dog,policecorroborated the work of the which twice tracked
stairwaythe to the which led to the defendant’sdefendant

trackingapartment. We have even where such evidenceheld.that
probableinsufficient, itself, cause,was in and of to establish it was

weight pathsome an indicator of thenevertheless entitled to as
perpetrator hadthe of a crime taken from the crime scene.which

Maya, (1985).599,590, 1139,v. A.2dSee State 126 N.H. 493 1146
Similarly, trackingcase,in serves tothis the evidence buttress the

discussingreport persons gunshotof Jones that a had entered 76
shortly reliabilityshooting.Walnut Street after the The of Jones’s

tip by tracking dog, dog’stelephone the andwas corroborated the
tracking by telephone tip,the eachwas corroborated because

discovery byThird,occurred within seconds of the other. the the
police the name theof “Keith” on door of the Walnut Street
apartment policeJones’s statement to the he hadcorroborated that

playing gunpersonseen he witha knew to be named Keith a on
porch apartmentthe theoutside at 76 Walnut Street.

partfactors, awareness on thein with theThese combination
police Frazier,occurred, v.had Statean actual crimeof the that

1980),(R.I. thewith which546, the swiftness421 550 andA.2d
theyuponpolice relied, werewhichevidencewere able to obtain the

entryprobable ofa warrantlesscause fortosufficient constitute
dealing probableapartment. cause, as the“Tn withthe defendant’s

probabilities.implies, technical;notThese arewe deal withname
everydaythey practical lifeconsiderations ofare the factual and

legalprudent technicians,men, act.’”notandon which reasonable
Brinegar(1983) (quoting v.213,Gates, 231462Illinois v. U.S.

(1949)).160,States, U.S. 175United 338

exigentalso that the circumstancesWe conclude
Theodosopoulos,requirement,exception v. 119to the warrant State
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justifyingapplies case, a1137, in this580, A.2d at409atN.H.
entry. police apartment justwarrantless The entered the seventeen

shooting.minutes after the
activitypolice methodical,a continuous“The here was

vigorous attempt apprehendand to an armed and
dangerous suggestionperson. no that theThere is

byemergency artificiallywas created the State’s own
tendingor toaction inaction. Nor are there facts show

obtain a anthat the State’s failure to warrant reflected
protectingabsence of concern for fourth amendment

constitutionality givenvalues. The of a search does not
whether,turn on this court’s after-the-fact evaluation of

police deployedmatter,as a tactical the have theircould
differently confusing emergencyresponseforces in ato

rulingsituation. We affirm the trial court’s that the
entry apartmentwarrantless into the defendant’s was

bysupported probable justified byboth cause and a life-
endangering emergency by [thecreated defendant’s
possession handgun willingnessof a and demonstrated to

person]fire it at another . . . .”
(Citations omitted.) 581-82,Id. at A.2d409 at 1139-40. “Whether

sufficiently urgent permita situation is to a searchwarrantless
depends totality 580,on the of the circumstances.” Id. at 409 A.2d

probable entry byat 1139. Since cause existed for the warrantless
police apartment, rights,the into the defendant’s the defendant’s

Constitutions,under the State and Federal to be free from
seizures,unreasonable searches and were not violated.

Finally, entrysince the warrantless into the defendant’s
apartment constitutionally proscribed,was not the search warrant

police subsequently pursuantwhich the obtained to the statement
during entry,Decker,of Bonnie who was arrested the warrantless

was valid under both State and Federal Constitutions. See State v.
(1979)(citing WongOsborne, 427, 431, 493,119 N.H. 402 A.2d 496

(1963)).States, 471,v.Sun United 371 U.S. 484
We hold that the defendant’s convictionand consecutivesentences

degreefor first assault and felonious use of a firearm violate the
prohibition against jeopardy part I,double contained in article 16

Hampshireof the New Constitution. We also hold that the
entry apartment bywarrantless into the defendant’s officers of the

Department upon probableManchester cause,Police was based and
prohibitionshence did not violate State or federal constitutional

against seizures,unreasonable searches and and that the warrant
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police later used to searchthe the apartmentwhich defendant’s for
handgunhis was therefore valid. We therefore affirm the first

degree assault conviction but reverse the felonious use conviction
and vacate the sentence for that crime.

part; part.Reversed in inaffirmed

All concurred.
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