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taken,further action can be unless at this late date the board is
to against plaintiffs.institute further action the Whether the board
can or questionsshould do so are that are not before us and on

express opinions. add,which we however,no We will ifthat these
anycases purpose,have served useful it has been to demonstrate

regulatingthe employmentneed for pharmacists’ assistants,the of
subjecta on which and,the board has regulationsissued no

apparently counsel,on presentlyadvice of intends to issue none. If
such is position, maythe properlyboard’s the board reconsider it.
The issue is not statutory authoritywhether the board has the to

assistants,license such but whether providethe board should
practicestandards for the pharmacistsof its theylicensed when

employ assistants in professionalthe conduct of their Ifwork. the
prepared now,board is to address that issue we will have reason

anticipateto appealsfewer in the claimingfuture the unconstitu-
vaguenesstional “unprofessionalof conduct” and the unenforceabil-

ity of the board’s orders.

Orders vacated.

All concurred.
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by orally,Swasey, Kingston, forand theof briefCharlton J.
plaintiffs.

(ScottLaPointe, the brief andof W.LaPointe onBrown & Exeter
orally), the defendant.for

plaintiffs equitable proceedingBatchelder, in toJ. The this
quiet easement, A. and Jane M.and affirm an Leonardtitle

KingstonVigeant, inof of landare the owners a six-acre tract
byway.any public isnot The tract bounded landwhich does abut

byPond,defendant, land ownedthe the shore line of Powwowof
parcel, ownership, use,Railroad,B and the andthe & M another

proceeding.identity significance Thewhich not of to thisof are
byacquiredplaintiffs’ thethem under a deed from heirstract was

MayOrdway, 14, 1984.Mildred dated Theof Linwood C. and
Ordways acquired ownership by Doris Haledeed of Charles and

July 29,dated 1959.
predecessor plaintiffs’in bothJohn R. Rowellwas title of the and

Mayowning 8, 1893,tracts, as one tract untilthe defendant’s them
Duringconveyed question.inwhen the six-acre tract thehe out

partiesultimatelyintervening years parcels devolvedto thethe two
conveyances.litigation byto this a series of



408

plaintiffs right way by prescriptionThe claim entitlement to a of
ingressover purposes egressthe land of the defendant for of and

Road, public way.from toand New Boston Thea matter was heard
by (Anthony Cogswell, Esq.),a Master and a decree in favor of the
plaintiffs approved by 23,(Gray, J.)was the Court on March 1987.

claimingappealed,The defendant supportlack of factual for the
ruling. follow,master’s For the reasons which we reverse and

remand.

of prescriptiveThe law easement is well settled. The
provingclaimant has the burden of prescriptivethe existence of a

by establishing by probabilitieseasement “twentythe balance of
years’ adverse, continuous, uninterrupted use of the land [claimed]

givein such a manner as to notice to the record owner that an
beingclaim Page Downs, 373,adverse it.”made to v. N.H.115[is]

374, 767, Williams,(1975); 333,341 A.2d 768 Arnold v. 121 N.H.
334, 155, (1981); Babcock, 819,430 A.2d 156 Williams v. 116 N.H.
823, 1168, Novak,A.2d (1976); 140,368 1170 Ucietowski v. N.H.102
144, 614,152 A.2d (1959); Swain, 383,618 Gowen v. N.H.90
385-86, 249, (1939). enough10 A.2d 251 It is not to show that the

requisite period.use was made for the of“Evidence continuous and
uninterrupted public premises statutoryuse of periodthe for the
... is insufficient alone to prescriptiveestablish title aas matter
of The oflaw. nature the use must be assuch to show the owner

ought rightknew being exercised,or to have known that the was
uponnot in reliance permission,his toleration or but without

regard Nashua, 198,to 192,his consent.” Wason v. 85 N.H. 155 A.
681, Moreover,(1931).685 can rightthe claim not be for a to cross

property generally, rather,the definite,owner’s but it must be for a
Thompson Propertyparticularcertain and line of 2use. on Real

340, (1980).at 199§

Upon reviewing decision,a master’s we make amust
persondetermination as to whether a reasonable havecould

Realty,reached the same conclusion as the master. Post Road Inc.
Zee-Bar, Inc., 136, 139, 282,v. N.H. (1977).117 370 A.2d 285 The

“by preponderancemaster below afound of the evidence that a
prescriptive open publiceasement was to plaintiffs’the and to the
predecessors longin agotitle at least as as The1867.” master

“amplecommented that there was evidence” that the route was
continuouslyopenly, adversely, 1968,used and leastat until when

gatesplaced way.the rightdefendant across the of
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ofupon the definitiondependnotthis case doesofThe outcome
supportsuseasement, record beforewhether thebutprescriptivea
at leastmustThe recordfinding existence.of itsmaster’sthe
land forcontinuous, owner’suse of thefinding adverseofsupport a

it does not.hold thatany twenty-year period. We
right exercisedwaswhether theas toare closeThe facts

no evidencetwenty years. plaintiffs offeredcontinuously Thefor
by predecessorsway theirrightestablishing of was usedthat the

the1968, installeddefendanttwenty years prior to when thefor
“amplewasthat theredeterminedgates. the masterWhile

onlycreated, thewasprescriptive easementthat aevidence”
anyright forfinding prescriptiveof asupporting aevidence
was1893, plaintiffs’ tracttwenty-year when theperiod after

Bisson,testimony a residentconveyed, of Davidoriginally was the
question. Bisson testifiedgrew up innear the areaNewton whoof

trial, approximately18, 1985, thatdate of theSeptember theon
old,years and15 heyears ago, 13 andwhen he was between37

the defendant’spublic traveled acrossmembers of theother
go plaintiffs’ property, thenlogging to theproperty over a road to

right wayof“Sandy description of thePoint.” Bisson’scalled
1948 and 1950.far back as sometime betweenestablishes the use as

at least asplaintiffs shown that the use extendedSince the have
1948, twenty-year span point prior to theat aas or afar back

requiredgates, found thethe could haveinstallation of the master
yearstwenty of continous use.

however,establishing requisite period, thethe timeIn addition to
was adverseprove the nature of the useplaintiffs must also that

from theownership. cannot determinedefendant’s Oneto the
beingpermissive, and thiswhether the use was adverse orrecord

use,case, plaintiffs adverse whichthe have failed to establishthe
onlyplaintiffs Bisson’sto their claim. The offeredis critical

testimony, he had whether he hadstated that not knownand he
property, thedefendant’s or whetherpermission to cross the

have known that the use wasprevious owner knew or should
hand, testimonydefendant, the other introducedadverse. The on

predecessorsOrdways, plaintiff’s immediatetheto show that the
waytitle, right in an adverse manner.ofin did not use the

1959,Testimony that after when theto showwas introduced
they pondOrdways bought property, rowed a boat across thethe

1967, paveddefendantgain property; in after theto access to their
road;Ordwaysroad, permitted to use the andthethe the defendant

1968, gave Ordways keysa set of to the lockedin the defendant the
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gates Ordwaysso that the could continue to use road.the The
plaintiffs permissivedid not rebut the evidence of beforeuse 1968.

The alsorecord does not indicate whether the ofline use created
by was, 1967,pavedthe pathroad in the assame the used in 1948.

plaintiffs’ witness, Bisson, testimonyThe stated in his that he could
identify positively pavednot that the road was the line ofsame use

loggingas the road. Even the master concluded that “it is now
impossible preciselyto locate public rightthe exact location of said

throughof access is propertywhat now the of the [defendants

Because beforethe facts us show neither an adverse use for
requisite period twenty years precisethe of nor the location of the

use, personwe hold that a reasonable could not find that the
plaintiffs proved by probabilitieshad balancea of the the existence

by prescription,of an easement and thethat master therefore erred
findingin such an easement.

plaintiffs’The master not rule ondid the alternative claim
they predecessorsthat acquired byor their in title an easement

necessity. by necessity”An implied“easement arises from the intent
803,parties. Bradley Patterson, 802,of the v. 121 N.H. 435 A.2d

129, “Necessity(1981).131 alone tois insufficient create an
Id:, Prods.,easement.” Plastic Seppala,Laminated Inc. v. N.H.115

22, 23, 185, (1975).A.2d332 186 We therefore andreverse remand
for plaintiffs acquireda determination on whether the an easement
by necessity.

Reversed and remanded.

All concurred.


