
Cheshire
No. 86-503
Hillsborough
No. 87-218

B. McGannMichael

v.

Philip Steenstra

EriquezzoGeno

v.

Coughlin, Jr.M.James E.

May 6, 1988

McGann, by pro se.B. briefMichael

defendant,by PhilipKeene, forTrombly, of brief theL.Arthur
Steenstra.

brief), byModes, (Jamie MageN. theonMage of Manchester&
Eriquezzo.plaintiff,brief for the Geno

Nourie, brief), by(Dort Biggof S. on theWiggin & Manchester
defendant, Coughlin,M.E. Jr.the Jamesbrief for

OpinionMemorandum

appeals,unrelated submittedBrock, In each of theseC.J.
1987,8, issue we needtogether by the sole thatof Octoberorders

properlywas dismissed underthe actionis whetheraddress
action,underlying eachSuperior 58. the factsCourt Rule Neither

dismissals, relevant toare ourproceedings that followed thenor the
decision, andthem here. reverse remand.we therefore omit Weand
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86-503,The record usbefore indicates that in case No. a motion
1986,to with superior 6,dismiss was filed the court on October and

by 23, 1986,that letter partiesdated October the were advised as
follows:

23, 1986,on“Please be advised that October Stillman
Rogers, followingClerk made the order in the above
captioned case:

Re Motion to Dismiss
granted, objectionto(sic)Petition Dismiss is no thereto

having by Byplaintiff.been filed of Superiororder the
Court.

(s) Rogers,Stillman D. Clerk”

Similarly, 87-218, prejudicein No. acase motion to dismiss with
superior 10, 1986, bywas filed with the oncourt December and

30, 1986, partiesnotice dated December the were advised as
follows:

hereby 29,1986“You are thatnotified on December the
following was inorder entered the above matter:

prejudiceRe: Motion to dismiss with
objection,beingThere no the motion is:

Granted —Rule 58.
By ofOrder the Court

Safford,John M. Clerk”

Superior 58Court Rule states:

opposing party requests hearing anyupon“Unless the a
grounds objection bymotion and sets forth the aof the

pleading, required, affidavit, daysand if an within ten
motion,filing ofafter the the he shall be deemed haveto

hearing, maywaived a and the Court act thereon.”

Contrary apparent application us,itsto in the cases before
provideRule does objection58 not that a motion to which no is filed
maydays ministerially granted. sayswithin ten onlybe Rule 58

that, cases, party failing objectin such the to “shall be deemed to
hearing, mayhave waived a (emphasisand the Court act thereon”

added).
language Rule requiringWe construe the in 58 aas that trial

judge grant only judgedecide whether or not to the motion after the
pleadingshas lawconsidered the and the before the court.
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followgiven opportunity tojudge anwas nota trialBecause
appeal, the orderswe vacatein cases onprocedure the twothis

with thisthem, proceedings consistentdismissing and remand for
justice.requirements See RSA 490:4.ofopinion theand

and remanded.Vacated

Hillsborough
No. 86-507

HampshireNewThe State of

v.

GuayReginald

May 6, 1988


