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Merrill,Stephen attorney general (Stephen JudgeE. and DavidJ.
Peck, attorneys general, brief,S. assistant on the and Mr. Peck

orally), petitioner.for the State as

Burke, P.A.,Epstein, (JohnMacintosh Devito& of Concord D.
respondent.orally),Macintosh on the brief and for the

Souter, appeals CountyJ. The State an order of the Merrimack
(Cushing, J'.), petitionProbate Court which a fordismissed

involuntary groundscivil commitment on the alternative that the
respondent mentally mentallywas retarded but not ill within the
meaning (Supp. 1987),of RSA 135-C:34 and that the State had

beyondprovefailed to respondent poseda reasonable doubt that the
potentially danger“a serious likelihood of . . . .” id.See We reverse

erroneously suppressedbecause the trial court evidence of the
respondent’s police, Butler,statements to the and because Proctor v.

927, 935, 673, (1977)117 N.H. 380 A.2d 677-78 must be overruled
imposedinsofar proofas it a reasonable doubt burden in civilof

place rule,Incommitment cases. of that we thathold mental illness
dangerousness, predicatesand as for civil commitment under RSA

135-C:34, may by convincinghereafter be demonstrated clear and
evidence.

I.

26, 1985, Sanborn,September respondent,On the Allen tele-
phoned acquaintance, byan whom call himhe asked to for car later

dayin respondent’s campthe at the uncle’s in Sandown. Some time
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thereafter, respondent policethe informed the that his uncle was
missing camp telephonefrom his and made a number of calls
seeking missingthe whereabouts of the man. When the town fire

investigate 29,camp Septemberchief went to the to on he found
body property. pathologistthe uncle’s naked in a well the Aon

days before,concluded that death had occurred several and an
autopsy neck, chest, abdomen,injuredrevealed a broken crushed

spleen, togetherand severe lacerations of the liver and with
post-mortem burning eyes, nose, mouth,lips, upperextensive of the

chest, neck, awayand arm. The left hand and forearm were burned
completely.

30,September respondent policethe met withOn three State
death,investigatingofficers his uncle’s one them dressed inof

plainuniform and two in clothes. He invited them into the kitchen
theyof his house and served coffee as asked him for information

bodyabout the dead man. The officers did not reveal that the had
found, respondent only they seekingbeen but told the that were

disappearance. respondentinformation about his uncle’s The told
policethe that his uncle had once said that on certainhis death

personal property go respondent,of his real and would to the and
during meetinghe admitted that a recent with his uncle the two

argued.of them had
discussion, police advisingpointAfter some further the made a of

arrest,respondent leave,the that he was not under was free to and
conversation, although shortlywas free to end the thereafter one

explained warnings.of the officers read and the Miranda The
respondent rightsheindicated that understood his but “wantfed]
to tell the truth so feel better about what done.”[he could] [he had]

sleep happened,He added that he hadn’t “been able to since it and
foughtto tell the truth.” He then said that he had withwantfed]

uncle, pushedhis whom he had into the well in the course of the
Later,fight. body againstpressedhe stated that he had his uncle’s

camp bodythe hot furnace at the and had even tried to shove the
furnace, carrying throwinginto the before it outside and it down

the well.
making admissions, respondent agreedtheAfter these to record

story tape police barracks, although policehis on at the State the
theyrequiredadvised him that he was not to do so. After had all

restaurant,stopped theyfor lunch at a McDonald’s went to the
troop headquarters, respondentwhere the recorded answers to

life,questions personal repeatedabout his and the admissions
incriminating him in his uncle’s death.



433

respondent’s taped, policeAfter the statements had been the
again gave warnings, requestedhim Miranda and this time he a
lawyer. proveThe State offered to inat trial that a conversation

respondentwith a minister later that same afternoon the admitted
policethat the had told him he did not have to talk with them or

go policeto the station. He told the minister that he should have
nothing.said

Although respondent chargedthe degreewas with second
murder, some fourteen months after indictment he was found
incompetent applicationto stand trial. He then filed an for habeas
corpus challenging any confinement,further see Sanborn v. Powell
(Rockingham 86-E-682), deputy attorney generalNo. to which the
responded by filingon petition probatebehalf of the State a in the

respondent’s involuntarycourt for the civil commitment on the
ground posing dangerof mental illness a to others. See RSA 135-C:34.

evidentiary hearingPrior to the petition,on the the State moved
for a provedetermination that its burden to mental illness and
dangerousness bywould be measured the standard of clear and
convincing evidence, distinguishedas from the reasonable doubt

byimposed Butler, 935,standard Proctor v. 117 N.H. at 380 A.2d
677-78; 791,at see Champagne, 792-93,In re 128 N.H. 519 A.2d

310, (1986). ruling motion,311 The court made no on the and the
parties proceeded to trial.

opened byThe calling psychiatristsState its case two who
respondent mentallytestified that the dangerous.ill Theywas and

opinions personalbased their on examinations and on records
compiled during respondent’s priorthe admissions to New
Hampshire Hospital. At least one of the doctors also relied on the

psychologicalresults of tests anticipationadministered in of trial
hearing,or and on policestatements of the officers who had

interviewed respondentthe killingand himheard admit to his
attemptinguncle and corpse. Althoughto hide psychiatrists’the the

expert opinions evidence, judgewere received into the sustained the
respondent’s objection any testimonyto from them about the
admissions, which at least reachingone of them had inconsidered

broughthis conclusion. day hearingThe State the first of to a close
by introducing respondentevidence that the had been at his uncle’s
camp death,at about customarilythe time of expressedand that he

aggressive feelings by squeezinghis crushing objectand the of his
anger.

The State presentindicated that it policewould the officers
testify admissions,themselves to about the but before the second

day respondentof trial the suppressmoved to all evidence of the
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theypolice, groundhe made to the on the that werestatements had
involuntary processa standard ofand inadmissible under of due

motion,response probate theIn to the the court heardlaw.
beginning audiotape respondent’s description ofof of thethe

experiences, portionpersonal but the refused to listen to thecourt
containingtape the of homicide.of the admissions

however,did, testimonyjudge extensive from twoThe hear
Therespondent’sabout the mental condition.further witnesses

psychiatrist, opinionswho based on aState called a third his
reportspersonal respondent;with the on andinterview records

by psychiatrists, psychologist staffprepared other a and thetwo
audiotape videotapeHospital;HampshireNew and on the and aof

respondent’s policeat the Theof the statements barracks.
respondent perceive,waspsychiatrist that the able toconcluded

understand, events, genuinewas able to make aand recall and
give thatquestions. opinionHis waschoice to or refuse answers to

police products of arespondent’s statements the werethe to
“meaningful a went on toand ... rational intellect.” Hechoice

petition bytestify agreeingthe with the twoon merits ofthe
waspreceded respondenthim that thepsychiatrists who had

mentally Although todangerously ill. this witness was allowed
testify to therespondent him of his admissionsthat the had told

therepeated respondent’sthe statement to him thatpolice, he also
hisfalse and he had been at home withadmissions had been that

at of his uncle’s death.mother the time
psychologist report previously consideredThe whose had been

otherwise, however, being by respondent.calledafter thetestified
ofpsychologist his on his own examinationThe based conclusions

reports,hospital and on therespondent, psychiatric andthe on
theaudiotape respondent’s He concluded thatof the statements.

gradememoryrespondent and a second or thirdhad a limited
gave opinion respondentthe couldcapacity, he an thatverbal and

althoughtalking silence, herationally andnot choose between
voluntaryrespondent make a choicecouldconceded that the

too, testifyproceededoptions. psychologist,The tothebetween two
contrarytestimony againpetition,merits his ranon the of the but

by psychiatrists precededgiven the who hadto the evidence three
wasgave opinion respondent’s mental conditionhim. He an that the

by conjunctionin withmental ...“primarily caused retardation
regarded as(with consequence couldepilepsy” that it not bethe

135-C:2,135-C:34,meaning see RSAmental illness the of RSAwithin
1987)).(Supp.X
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admissions,suppress thegranted motion tothen theThe court
testimony indicating respondent’stherelying psychologist’son the

asked whetherability When State’s counselto understand.”“lack of
coercion, judge respondedany police thatthecourt had foundthe

inabilityrespondent’s “toruling primarily theonhe rested the
situation,” take the formcoercion wouldappreciate his but that “the

advantage somebody of skills ....taking with a lack [T]hisof of
So, isreally shake. therefeel that ... he had a fairdoesn’tcourt

him,browbeating there iscertainly police butof theno evidence
certainly of coercion.”of a more subtle formevidence

buttressinglay testimonyThereafter, furtherthe court received
gave evidence that thepsychiatrists’ opinions. Several witnessesthe

bite,threatened, attempted and to and hadrespondent had to strike
psychiatric unitactually fought of the staff of thewith members

confined, staff testifiedand a member of thein which he had been
sharp confiscatedsteel rods had beenon one occasion somethat

respondent.from the
again acceptedpetition,ruling of the courtIn on the merits the

testimony respondent’sthat thepsychologist’s and foundthe
meaningwithin thenot the result of “mental illness”behavior was

judge from the bench that “the realRSA 135-C:34. The statedof
further,noted,Having that theproblem mental retardation.”is

doubt,beyonddangerousnessprovefailed a reasonableState had to
appealpetition This followed.he dismissed the for commitment.

II.

admissions,respondent’ssuppressionWe consider the of thefirst
ruling evidentiary significance. The facts that thea of obvious

respondent quarrelhis uncle in the course of some andkilled
corpseattempted first then to secrete his wereto incinerate and

signal dangerousness mental conditionboth of and of aindications
135-C:36,merely RSAthat could not be described as retarded. See

admissions, however,respondent’s1(b) (Supp. 1987). Without the
only in the homicide.there was circumstantial evidence of his role

significance limited to theirNor was the of the admissions
content, respondent’s innarrative for evidence of the behavior

making them, statements,phrasing haveand even the of his could
provided probatethe court with further indications of the
respondent’s mental condition.

evidentiary clear,is thusBecause the relevance of the admissions
they subject generalare to the rule that relevant evidence is“[a]ll
admissible, byexcept requirementsas limited constitutional or as

byprovidedotherwise statute” or rule. N.H. R. Ev. 402. There is
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anysuggestion receiptno that statute or rule offorbids the
respondent’s statements, and we are therefore left to ask whether
any suppression. probateconstitutional existsbasis for The court
expressed apparentnone, and none is from an examination of the
court’s factual conclusions.

suppression findingcourt, recalled,The it will be rested the on a
respondent judgethat the had not had a “fair shake.” While the

“browbeating,”infound there had been no coercion the sense of he
respondent’s appreciatebelieved that the failure “to his situation”

opened takingthe door to a more subtle coercion in the “form of
advantage somebody withof a lack of skills . . . .”

observations,As we read these we do not understand the court
suggesting respondent’sto be that the intellectual limitations had

any evidentiary reliability admissions,effect on the of the insofar
they mightas bear on the matters in issue in this civil commitment

proceeding. say policeNor do we understand the court to that the
byrespondent suggestingtricked the either admissions that he was

ready byadopt, manufacturing placedtoo to or tensions that the
respondent spot. simply sayingRather,on the the court seems to be

respondent’s sophistication placedthat the lack of him at a tactical
disadvantage any police,in communication with the hesuch that

prudent suspect kepttalked when a more murder would have
Taking advantage, givingthen,silent. an unfair consisted of the

respondent opportunity say might say.the to whatever he chooseto
findings suggest suppression,Since these no obviousbasis for we

authority,must, in the absence of cited evaluate the soundness of
light respondent’s arguments supportinthe order of the several in

argumentsof the result that the trial court reached. These invoke
authority.both State and federal

respondent adequatelyAt the outset we concludethat the has not
questionaddressed the of State constitutional law on which a

might category bydecision turn. Whether there is a of statements
respondent proceedingin civila a commitment that should be

involuntary comprises complemen-excluded from evidence as two
tary meaningissues, context,of inthe voluntariness a civil and the

any, excluding voluntaryreasons, if for a statement that is not in
respondent directlythat sense. The has not addressed either issue.

Although suppression respondent’sthe motion and the brief refer
processto the “due clauses of the and NewUnited States

Hampshire onlyConstitutions,” the State law authorities cited
directlyapplications, point here,stand for innot of the uncontested

proposition guarantee libertyprocessthat the of due when is at
applies in instake a civil as well as a criminal context. See In re
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447, Opinion309, 312-13, (1985);Brown, A.2d 450493126 N.H.
559, 484,Justices, 554, (1983); Proctor465 A.2d 488123 N.H.theof

Miller,932-33, 676; In reButler, A.2d at see alsoat 380v. 117 N.H.
116, respondent107, 108-09, (1953). While theA.2d 11798 N.H. 95

libertycorrectly argues potential deprivation ofthat thethus
proceeding subjects proceedingthatin a civil commitmentinherent

here; theprocess, that is not the issuedemands of dueto the
due, potential“process” and the curtailment ofquestion what isis

supra.liberty question. In re Brownof itself answer the Seedoes not
Once, however, respondent focus to the resultthe narrowed his

probatecase, pleadings in the courtin he rested hishe seeks this
cases, applyingexclusively all of them federalon criminal

746-47,Damiano, 742,standards, 124 474for State v. N.H.save
1045, upon in his brief.(1984), which he also reliedA.2d 1047-48

cases, however, thefederal addressDamiano nor theNeither
significance in thisquestions of voluntarinessrelevant about the

argumentrespondent’s nor histhecivil context. Since neither
pleadingsquestions, his and brief have notthosecitations address

dividing passing fromreferences to State issuescrossed the line
analysis calling adjudication independent constitutionalfor on State

Center, Inc.,grounds. Rights 130 N.H.In re N.H. DisabilitiesSee
68,328, Bradberry, 522 A.2d(1988); State v. 129 N.H.541 A.2d 208

(1986).1380

authorityarguments remain. TheTwo said to rest on federal
claim,these, requires Inlike the State little discussion.first of

court,addressing probate respondentthe invoked the fifththe
againstprivilege compelledamendment self-incrimination.

Although provisionhis brief before us likewise refers to the same
counterpart part I,(as well in 15 of the Stateas to its article

Constitution, Arsenault, 109, 112,see State v. 115 N.H. 336 A.2d
244, virtually(1975)), respondent246 fifththe concedes that the

privilege compulsion againstamendment from to be a witness one’s
any bearing admissibility“in no on inself criminal case” has the

already given.proceedingcivil of a statementa commitment See
Hudson, 6, 12, 255, (1981)v. 121 N.H. 425 A.2dState 258

civil,(commitment proceeding criminal).not civilis While the
precludeproceedingnature of a does not an ofassertion the
arising it,privilege response questionin in Into a the course of

Gault, 1, Mercier, 57,(1967);re 387 49 see State v. 128 N.H.U.S.
62, 1246, (1986),A.2d 1249 once a509 statement has been made

privilege subsequent evidentiarythe fifth amendment can limit the
only proceeding inuse of that statement in a that is criminal

nature, which this is not.
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respondent’s positionThe support suppressionfinal in of falls
under the rubric of the fourteenth processamendment’s due clause.

us, arguedBefore the trial court and before he has that federal due
process receiptforbids of the admissions because the State failed

they voluntaryto show were and because their use as evidence
would violate the standard of fundamental fairness.

going any further, sayBefore respondent’swe should that the
purpose relyingin on the fundamental fairness mandate in addition
to the immediatelystandard of voluntariness is not clear to us.

applyingWhile some criminal cases process speakfederal due of
admittingthe fundamental unfairness of a statement that was

involuntary by trickerybecause it deception,was obtained or
Burbine, 1135,Moran v. (1986);106 S. Ct. 1147-48 South Dakota

Neville, 553,v. 459 U.S. (1983),565-66 other cases have found a
violation of the fundamental admitting anyfairness instandard
involuntary confession, though trickeryeven was no forinducement

speak,the Alabama, 199,defendant to see Blackburn v. 361 U.S.
(1960); Reynolds,210-11 see 428, 432,also State v. 124 N.H. 471

1172, (1984).A.2d 1174 The invocation of fundamental fairness to
suppress not, therefore,a necessarilyconfession does imply a claim

governmental deceptionthat question.induced the instatement
saySuffice it to that on the facts of this case it would not be

respondent’srealistic to view argumentthe fundamental fairness
raising any police trickery,as issue of for the record discloses no

police engaged anybasis to claim that deceptive practicethe in that
thoughtcould be to respondent’shave circumvented the will. While

police initially theythe body,did not tell him had found his uncle’s
they therebythere is no reason to assume that speakinduced him to

silent,when he would encouragedotherwise have been or him to
anythingdisclose genuinelythat he did not volunteer. We read the

respondent’s fairness, therefore,reference to justfundamental as
way suppressionanother to seek the of his admissions as involun-

tarily given, they deceitfullynot as a claim that were obtained.
understood, however,As so positionthe that the admissions were

subject suppression involuntarilyto givenas is untenable. We do
not simplyrest this conclusion on the fact that this is a civil
proceeding requirementto assess the need for confinement as a of
safety, begun byrather than a criminal trial the State with the
object punishing wrongdoerof (although, noted,a everyas we

processfederal respondentdue case the probateincited the court
involuntaryfor the exclusion of an confession was a criminal case

in which the confession was prove guilt).offered to the defendant’s
See, Connecticut,e.g., v.Culombe (1961); Rogers367 U.S. 568 v.
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supra; Statev. AlabamaRichmond, (1961); Blackburn365 U.S. 534
Reynolds352, (1984); State v.534Portigue, 125 N.H. 481 A.2dv.
carefullyreasoning distinctionssupra. we on theNor do base our

the dueby Supreme of the States betweenthe Court Uniteddrawn
inprocess dueand therequirements of criminal trialsprocess

v. UnitedSeefor mental treatment. Jonesproceedings to commit
Texas, 441Addington v. U.S.States, 354, (1983);366-68463 U.S.

recognized the418, Despite between(1979). the differences427-31
processcases, held that the dueCourt has nevertwo of theclasses

system, precludes use ofaccusatory theguarantee whichof an
Richmond, supraguilt,prove Rogers v.involuntary toconfessions

mental540-41, applied forbe to commitmentsat should not
intreatment, carry abuse a bureaucratizedwhich their own risks of

reasonably infer, therefore, that federalsociety. We can not
admissibility can havein criminal casesof confessionalstandards

context,by present when aanalogy in the at leastapplicationno
pastpurpose proving a act.is offered for the ofstatement

rather, assumption evidentiary ofis, very use hisIt on thatthe
governed by to thoseof voluntariness akinis standardsadmissions

astraygoes tryinginapplied respondentthein criminal cases that
portray involuntary in a sense.as constitutionalto his admissions

error, need further than his counsel’sTo understand his one look no
repeated usthe trial court and to that his client’sassertions to
cognitive any findingpreclude that the admissionsdeficiencies

Forproducts of or of “free will.” hewere a “rational intellect”
thereby argues respondent’simplicitly processthat due bars a

intelli-unless intellect some threshold ofadmissions his reaches
gence analytical capacityunless volition on theand his rests

degree.intelligence ofidentified with that

argument, however, theThis cannot withstand most
leading subjecton this ofrecent federal case fourteenth amendment

probateprocess, upon indue which the State relied the court and
againstsquarely respondent. In Coloradowhich holds the v.

rejectedConnelly, (1986), Supreme107 S. Ct. 515 the Court the
position schizophrenic bythat a defendant’s confession induced

hallucinations,” 519, subjectid. at for“command was that reason
involuntarysuppression as underto the fourteenth amendment. Id.

century opinions,at 519-22. The Court summarized a half of its
including leading respondent’s suppressionthe cases cited in the

holdingmotion, support inquiryin its an into aof that confessor’s
dispositive applyingcondition be inmental can never the

voluntariness, inconcept id. at Forconstitutional of 520-21. the
overreaching producesabsence of some official conduct that the
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confession, and, consequently,there is no State action no violation
Unless, then,of the fourteenth amendment. the official conduct is

assume,(or, Burbine,we will deceptive,coercive see Moran v. 106
1135,S. Ct. (1986))1147-48 when considered in relation to the

capacity,confessor’s mental condition and and unless the coercion
deception byor overbearinginduces the confession or circumvent-

ing will, groundsthe confessor’s there are no to treat the confession
anything voluntaryas but for purposes.fourteenth amendment

Connelly, supra Although proof derangedat 520-22. of a or
may highly significantdeficient mental determiningstate be in

any given policewhether overbearing effect,conduct inwas its
proofmere productthat a confession or admission was the of a

derangement deficiencydefendant’s mental or mental is no basis
to againstexclude the orconfession admission from evidence a

or,criminal assumption,defendant on our from evidence offered
support petition involuntaryin of a for civil commitment. Cf.

Spring, (1987) (standardsColorado v. Ct.107 S. 851 for waiver of
right silence).to

then,need,Given the to deceptivefind some or coercive
governmental predicate excluding respondent’saction as a for the
admissions, before,their was Asexclusion error. we noted while

police immediately respondentthe did not tell the that his uncle’s
body found, they thereby inveiglehad been did makingnot him into
inculpatory in perfectly persiststatements and fact himleft free to

professing ignorancein coercion,happened.of what had As for the
saytrial police nothingcourt was candid to that the did to

respondent.the Supreme“browbeat” And if thewe assume with
somethingCourt inherentlyof the United States that isthere

any guilty person’scoercive in police officer,withconversation a
Oregon Mathiason, 492,see v. 429 (1977),U.S. 495 effectthat could

only, duringbe viewed as a policede minimis withconversation
officers, only uniform, sittingone of in respond-whom was theat
ent’s kitchen table at ownhis invitation.

did, course,judgeThe trial of find a “subtle form of coercion”
taking advantage somebodyin of“the form of with a lack of skills.”
equivocate.But to simply nothingthis is There was coercive in

asking respondentwhat the knew a disappearanceabout that he
brought attention,police’s anyhimself had to the therenor are

apparently sittingcoercive circumstances in at a kitchen table
drinking police nothing deny respondentThecoffee. did to the a
“fair shake.”



441

conclude, then, inWe under the standard summarizedthat
Connelly, (1986),515, which theColorado v. 107 S. Ct. 520-22

lawyer brought of courtState’s to the attention the trial and
evidentiaryopposing suppresscounsel, there was no basis to the

grounds process.onadmissions of fourteenth amendment due We
forgotten Supremeshould also add that we have not Court’sthe

Connelly, may groundsinobservation that there well be of
probative unreliability excluding law,for a statement under State
regardless admissibilityof its under the fourteenth amendment.

nothing mightBut the trial court found in the thatcircumstances
question reliability admissions,raise a about the of the and we see

nothing respondent’sin the evidence about the mental condition
might give sum,that rise to such Inan issue. it was error to

suppress the admissions.

III.

appropriateissue,We turn now to the second substantive the
proof petitioner satisfyburden of that the State or other inmust

demonstrating respondent proceedingthat a in a civil commitment
(Supp. 1987) “personunder RSA 135-C:34 inis a such mental

potentiallycondition as a result of mental illness as to create a
danger Althoughserious likelihood of to himself or to others.” Id.

requested probatethe State the court to order ifcommitment it
requisite statutorydrew the conclusionswith a clear and convinc-

ing degree assurance,of the court held the State to a reasonable
bystandard, Butler, 935,doubt as mandated Proctor v. N.H. at117

was, course,380 A.2d at 677-78. While the court of incorrect
following existing holdinglaw,the we are satisfied that Proctor's
establishing proofthe burden of must be overruled and that the

convincing employedclear and standard must inhereafter be civil
commitment cases.

proof error,The burden of allocates the risk of as we noted
quoted explanationin Proctor when we Justice Harlan’s that the

concerningfunction of the standard is “‘to instruct the factfinder
degree societythe of confidence our he inthinks should have the

particular typecorrectness of factual conclusions for a of
adjudication.’” (quoting Winship,932,Id. at 380 A.2d at 676 In re

(1970) (Harlan, concurring)).358, J.,397 U.S. 370 Thus in the
typical proof by preponderance thoughtcivil case a is to be
satisfactory judgment plaintiffbecause “a mistaken for the is no

judgmentworse than a mistaken for the defendant.” C.
(3rd 1984).McCormick, 341,§Evidence at 962 ed. At the other

spectrum, liberty may subject punitiveend of the the that be to
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highlyloss in enougha criminal case is valued to ademand as
process carrymatter of proofdue that the State its burden of

beyond Winship, supraa reasonable Indoubt. re at 364. And this
court came an suprato identical conclusion in Proctor v. Butler
when it allocated the anrisk of erroneous determination of need
for commitment and mental treatment.

imposedProctor the reasonable doubt standard for two reasons.
First, significantthe court saw no distinction between the ofloss
liberty stigmatization imposed by commitment,and the civil on the

hand, consequences crime,one and the of incarceration for on the
932-33,other. Id. at 380 A.2d at 676. The court’s conclusion that

comparable libertya of comparableloss should rest on a factual
certainty bywas underscored a second feature of civil commit-
ments, normally heavy disputedthe trial court’s reliance on
psychiatric opinion significance respond-evidence about the of a

revealing present likelyent’s inactions his condition and future
behavior.

anything, predictive“If the nature of the ultimate
finding frequently conflicting opinionsand the of
psychiatric experts, People Burnick,see v. 14 Cal. 3d at
326-31; Diamond, Psychiatric Danger-The Prediction of
ousness, 439,Pa. L. (1975),123 U. Rev. 451 reinforce our

impose proofdetermination to a standard of that will
reaching involuntaryinensure the utmost care an

Szasz, Dangercommitment decision. See The Coerciveof
Psychiatry, (1975); Phinney,61 A.B.A.J. 1246 State v. 117

145, (1977).”N.H. A.2d 1153370
934, Despite argumentId. at 380 A.2d at 677. the State’s that

frequent among psychiatric opinions bearingconflicts on a
“predictive finding” certainty beyond... would render a reasonable

933,illusory 677,impossible,doubt or id. at 380 A.2d at the court
proof beyond “‘potentiallydecided that a reasonable doubt of

dangerousness,” 934, 677,serious likelihood’ of id. at 380 A.2d at
readily conceivable, id., emphasizedwas and the court that

difficulty justificationproofof was not a for relaxed standards
liberty Hence, process requirementwhere was at stake. the due of

I,part article 15 of the State to mandateConstitution was held the
highest burden, 935, 677-78,id. at 380 A.2d at a conclusion that

adopted reasoning soughtwas on like when the State commitment
cases, following guiltyfor like inreasons criminal a ofverdict not

by insanity. 140, 143,Gregoire,reason of See State v. 118 N.H. 384
132, Helgemoe, 825, 827-28,(1978);A.2d Gibbs v.133 116 N.H. 367
1041, (1976).A.2d 1043
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however, dissatisfac-repose, andtosubject not lend itselfdidThe
itsfocused onstandardcommitmentdoubtwith the reasonabletion

example,Gregoire,insanity forcases.inapplication criminal
Gibbs, ofwhich wasattemptlegislative to overruleadescribes

Supremestatus; of thethe decisionandconstitutionaluncertain
Texas, 441Addington v.year ina laterStatesCourt of the United

subject inkept ferment.(1979), the418U.S.
dueamendment’srejected that the fourteenthAddington a claim

beforebeyond reasonable doubtproof amandatedprocess clause
grounds mentalof illnessoncould be committedindividualan

others.orprotection of himselfhospitalization for therequiring
erroneously respondent had acommittedHaving that anobserved

erroneously convictedobtaining than anof releasechancebetter
adangerously respondentill hasdefendant, and that thecriminal

analogyrejected thehospitalization, the Courtgenuine need for
byits lossliberty conviction andon criminalloss ofbetween

Having thatthus deniedinvoluntary hospitalization. Id. at 428.
civilidentically in trials andliberty jeopardized criminalwas

to viewSupreme Court had freedomproceedings, thecommitment
diagnosis in a differentpsychiatricpredictiveofthe uncertainties

Thus, theperceived in Proctor.light hadwhat this courtfrom
seriously questionSupreme Court could

beyondprove a reasonablecould ever“whether a state
likelymentally ill andindividual is bothdoubt that an

Donaldson, 422dangerous. v. U.S.See O’Connorto be
563, opinion); v. United(1975) (concurring Blocker584

853,41, 48-49,States, F.2d 860-­App. D.C. 288110 U.S.
Tippettconcurring result).in also(1961) (opinion See861

J., concurringF.2d, (Sobeloff,Maryland, 436 at 1165v.
Note,dissenting part);in Civil Commitmentpartin and
Procedures, L.Mentally Harv.111:Theories and 79of the

Note,1288, the(1966); Due Process andRev. 1291
Safeguards in Civil Commit­Development of ‘Criminal’

611, (1974).”Adjudications, 42 Ford. L. Rev. 624ment

Accordingly, that a “statethe Court concludedId. at 429-30.
mayproofrequired employ of thatto a standardbe[should not]

legitimate intereststo further thecompletely undercut its efforts
by civilpatient are servedstate and the thatof both the

convincingcommitments,” 430, it that clear andid. at and held
satisfyhospitalizationfor wouldproof mental illness and the needof

Id. at 433.fourteenth amendment.the demands of the
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Addington stop processThe of witheffect did not its federal due
holding, Although Addingtonhowever. was concerned with a

begunproceeding by petition,commitment not withcivil the
bydisposition guiltyof a criminal defendant found not reason of

insanity, legislature responded by seekingthethe to federal case
change applicableto the State inrecommitment standard criminal

insanity cases. This court to thedeclined reexamine State
requirement, however,reasonable doubt and theadvised Senate

persuaded [thethat the members of courtthe were “not that clear
convincing Addington] adequately protectsand standard of the

liberty Opinion Justices,interests of our the 122citizens.” N.H.of
(1982).199, 204, 594,422 A.2d 596

byaccomplish legislation,But what the General Court could not
proposed,the of inConstitutional Convention 1984 theand same

year subsequently adopted, part I,the voters as an amendment to
article 15:

any proceeding person acquitted“[I]n to commit a of a
charge by insanity, processcriminal reason of due shall

require convincingthat andclear evidence that the
person potentially dangerousis to himself or to others and

personthat the suffers from a mental mustdisorder be
established.”

Gregoire (and phrasesuperseded process”Thus was the “due
imported Constitution).for the first time into the State

The of thiseffect amendment on the standard for commitment
petition questionon civil is the before us. termsThe of the

not, course,do of dealamendment with commitments under RSA
respondent urges135-C:34, theand us to limit amendment’sthe

insanity applicationcases,effect to criminal the ofwhich its terms
literally requires. respondent’s purposesview,On the for of a

sought 34,§commitment this is still to affirmunder court free or
rejéct analysisprocess adopted ago (athe due a in Proctordecade

probably produce opinionfreedom that would not a unanimous
today).from the members of the court

believinghowever,unanimous,We are in that we have no such
option perceiveamendment,the of theto confine effect 1984 for we

intellectually holding processno basis forrealistic that due can
require proofa burden of under isRSA 135-C:34that different
from the itState’s burden when seeks commitment after a verdict

guilty by insanity charge.of not reason of criminalto a From the
proof applicablemoment this court first considered the burden of

proceedings dangerousin to commit for illnessmental it has
identity,accepted resemblance,the close if the virtual ofnot the
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petitionscivillyeventuating filed commitmentfromproceedings
recommit-involvedGibbsinsanity in cases.verdicts criminaland

standarddoubtinsanity imposed the reasonablecases andinments
uncertainty psychiatricliberty ofand theofof the lossbecause

828, A.2d at 1043.367Helgemoe, N.H. atv. 116Gibbsevidence.
imposed thepetition andciviloncommitmentProctor involved

Butler, 117 N.H.v.Proctorsame reasons.for thesame burden
recommitmentGregoire, theIn where934-35, A.2d at 677-78.380

again, court citedtheinsanity in issue oncecase wasin anstandard
Gregoire, 118 N.H.v.StateProctor’s rationale.Proctor and followed

143, 133.384 A.2d atat
distinguishing the casestodayany forreasonis there betterNor

each,beginnings. In aorigins with civilfrom thosecriminalwith
respondentfindings: (a) thethaton twois conditionedcommitment

651:8-b,defect,” RSAorsuffering a mental disease“presently fromis
(Supp.illness,” RSA 135-C:34“mental1987), or has a(Supp.IV

a(b) “createwouldor illness1987); mental diseasewhich
another, orrespondent] orbodily injury therisk ofsubstantial [to

651:8-b, (Supp.another,” IVRSAdamage property oftheserious to
danger tolikelihood ofpotentially serious1987), [theaor “create

1987). Except for(Supp.others,” RSA 135-C:34respondent] or to
propertyofinsanity to the riskstatutespecific in thethe reference

substantially toidenticaldamage, provisions parallel andarethese
respondentmay deprive thethe courtIn each instanceeach other.

aIn each caseby against his will.liberty commitmentof his
only of mentalmay a demonstrationonbe orderedcommitment

dangerous In eachin the future.respondentrenders theillness that
justified by proof of amust beinitial commitmentinstance an

charged in(the criminal actriskspecific act indicative of future
case, charged petition under RSAinsanity in theor an actthe

commitment135-C:36, 1987)); in each instance the1(b) (Supp. and
yearslong (RSAfive 651:may period asvalid for a asorder be

9-a, :ll-a, I; (Supp. 1987)).RSA 135-C:46

administrative, perhaps someandAlthough arethere
cases, compare,substantive, types ofbetween the twodistinctions

dangerousness, commitfinding court “shalle.g., (onRSA 651:9-a
years”) with RSA 135-C:45fivepsychiatric unit for... to secure

may treatment), there is noout-patient1987) (court order(Supp.
liberty, inlimiting or thepotentialin the fordistinction either

doing so, justifyevidentiary wouldreliability basis for thatof the
thethanproof in cases RSA 185-C:34higher of undera burden

request forby when theimposed virtue of article 15burden now
insanity case.of in a criminala verdictfollowscommitment Cf.
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States, beingJones v. United (1983). apparent463 U.S. 354 There no
justification standards,for different the 1984 amendment to article

requires portion15 us to dealingoverrule the of Proctor v. Butler
proof. petitioner’swith burden of proofHenceforth the burden of

in proceedingscommitment under RSA 135-C:34 shall be that of
convincingclear and evidence.

IV.

The final respondent’sissue for our consideration arises on the
argument any excludingthat error in the admissions should be

harmless, callingtreated as not for reversal. We have left this
end,contention for the because the effect of the error should be

only inassessed not relation to the record of other evidence but also
light holdingin proofof our that the burden of on the issues of

dangerousness bymental illness and convincingwill be clear and
ifevidence there is a retrial.

trial,In civil facts,a when “‘the case is a close one on the
might way, anyand the have decided either substantial[fact-finder]

might tippederror which have the scales in favor of the successful
party Co.,Realtycalls for reversal.’” v.Welch Gonic Trust 128 N.H.
532, 538, 808, (1986) Nelson,(quoting517 A.2d 811 Bath v. Ill.31

511, 514, 494, (1964)). fortiori,2d 202 N.E.2d A496 when evidence
erroneously excluded would have rendered a different result not
only possible probable,but reversal and retrial are demanded.

above,As we respondent’sobserved exclusion of the admissions
onlyleft the State with circumstantial indications that the

respondent killing body:had done the and tried to hide the there
quarrelledwas evidence that he had with his uncle at about the

death,time of the and that the cause of death was consistent with
respondent’s aggressivethe form that the behavior had taken in the

past. tepid by respondentThe indications of homicidal behavior the
bysupplemented psychiatric illness,were contested evidence of and

by indicating respondent dangerous, onlyevidence that the was but
under ofconditions enforced confinement.

respondent’s evidentiaryThe addition of the admissions to this
quantumrecord proofwould have made a difference theto of each
establish;element the State had to and if there have been no

significant changes trial,of fact since the first the effect of the
equally important againstadmissions will be on retrial. As the

prior finding respondent’scourt’s thethat mental condition was
primarily by retardation,epilepsy respondent’scaused or the own

give during epilepticadmissions no indication that he killed an
seizure, unequivocaland the killingevidence that he did the will
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necessarilynotisbehaviorfact that homicidalunderscore the
aThus, will havethe admissionsof the retarded.characteristic

respondent’s mentalstrong tendency that theto demonstrate
orsomething than retardationto moreimpairment amounts

dangerous-degree ofwill indicate aepilepsy. admissions alsoThe
confinement, thatness, respondent is free of enforcedwhen theeven

analysisno here.needs extended

admissions andconsidered theprobateIf court hadthe
resultconvincing proof,of a differenta standardapplied clear and
highlymerely possible, butnotfirst would have beenat the trial

Although possibility relevant evidencethe that furtherprobable.
any pre-judgmentdeveloped intervening precludesin timehas the

retrial, significance theofthe of the combinedabout result
proof nowerroneously ofand the burdenexcludedadmissions

grantedbeopportunity retrialrequires that an forredefined
forthwith.

and remanded.Reversed

J., part;in theBatchelder, partinconcurred and dissented
others concurred.

dissenting IBatchelder, J., concurring part:inpartin and
IIopinion, partinpart majorityin III well asof the asconcur
Ilaw.as decision is based on federal constitutionalinsofar the

however, partdisagree, majority’swith in II of thethe conclusion
sufficientlyopinion claim was notthat a State constitutional

analysis bylitigated prompt independentto this court on thean
respondent’s I wouldof of the statements.issue voluntariness

Dellorfano, 128prerequisites set forth in v.conclude that the State
628, 632, 1163, (1986)A.2d have been in thisN.H. 517 1166 met

respondent independentcase and that the is therefore entitled to an
my view,analysis of In thehis claim under our constitution.

applicationmajority opinion unduly in ofis restrictive its
progeny.and itsDellorfano


