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Merrimack
No. 87-230

RichRobert

v.

Department Corrections,Commissioner, ofPowell,Ronald

and

Warden,Cunningham,J.Michael
Hampshire PrisonStateNew

13,May 1988

orally,Friedman, Concord, by for theE. of brief andBruce
plaintiff.

Merrill, attorney general (Stephen Judge,Stephen E. J. assistant
Mullen,brief,attorney general, on the and Daniel J. assistant

attorney general, orally), for the defendants.

Brock, Rich,plaintiff, inmate at the NewThe Robert anC.J.
Prison,Hampshire superior court’s dismissal ofappeals theState

relief,declaratory ininjunctive which hepetitionhis for and/or
validitychallenges department adminis-the of the of corrections’

studyeligibilitypertainingrule to for the workinmatetrative
follow,(work release) program. that weFor the reasonsrelease

affirm.



456

degree1979,In Rich was convicted of second murder and
eighteen years prison.sentenced to to life in the State His earliest

parole eligibility September 1, 31, 1986,date is 1989. On March
through attorney, Cunninghamhis Rich awrote letter to Warden
requesting placement prisonimmediate in the work release
program. By April Cunningham10,letter dated Warden denied

request explained departmentRich’s and that the of corrections’
policy participation programlimited in the work release to those

paroleinmates who are within nine months of their minimum
eligibility date.

February, petition declaratory1987,In Rich filed a for and/or
injunctive superior arguingcourt,relief in the that the nine-month

purposecriterion was invalid because it contradicted the intent and
(Release Prison). respondedof RSA 651:25 From State The State

plaintiffdismiss,with a motion to and the answered with a motion
summary judgment.for

Superior (Dickson,J.), rulingThe motions,Court on both stated
“clearly permissive, mandatory.... Nothingthat RSA is651:25 not

requires provisionsin the statute the Commissioner to utilize its
although limitinghe has chosen to do so.”The court concluded that
applicants for work release to those within nine months of their
parole eligibility statutory authoritywas reasonable under the
delegated by legislature. petition,the From the dismissal of his the
plaintiff appeals to this court.

plaintiff’s appeal (1)The raises two issues for our consideration:
department rule-makingwhether the of corrections exceeded its

authority promulgating rule,in Rules,a N.H. Admin. Cor. 309.03
(eff. 1985), contrary purpose4,Oct. that is to the intent and of RSA

(2) failing651:25;and whether the trial court erred in to find the
contrary purpose onlyrule to the intent and of the statute. We need

principal underlying plaintiff’s petition;address the one issue the
namely, department’swhether the nine-month rule aconstitutes

delegated authority.valid exercise of its
Although plaintiff challenge beingthe limits his to the rule’s

contrary delegates authority651:25,to RSA another statute also to
promulgate prisonthe commissioner to rules relative to the work

program.release RSA 651:25 states that:
may any“The commissioner of corrections release

person prison anywho has been committed to the state at
during purposetime the term of sentence for the of

obtaining working gainful employmentand at or for such
purpose mayother as be deemed conducive to his

rehabilitation, such times or intervals time andfor of
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may prescribed byunder such terms and asconditions be
pursuantthe commissioner to RSA . . .”5U1-A.

651:25,1. statute,(Emphasis added.)RSA The second RSA 21-H:13
(Supp. 1987) (Rulemaking), provides pertinent partin that:

rules,adopt pursuant“The commissioner shall to RSA
541-A, relative to:

managementIII. operationStandards for the and of
programs, including,rehabilitation related but not

limited to:

(i) Work, including the terms and conditions workof
release. . . .”

21-H:13, III(i)RSA (Supp. 1987). (Emphasis added.) Both statutes
chapter 541-A,refer Act,to RSA the Administrative Procedure

governswhich procedure by anythe agencyto be followed in
promulgating 40,Daly, 41,rules. See Petition 129 N.H. 523 A.2dof
52, (1986). plaintiff53 The propermakes no claim that the
procedures were not followed.

The challenged byadministrative rule plaintiff providesthe in
full as follows:

Eligible“Cor 309.03 Entrants Prison.from
StudyWork[for Release]

(a) eligible entryPrisoners studyfor into the work
programrelease prisonfrom population,the including

' prisoners elsewhere,housed include those who meet the
following criteria:

(1) Offense record
a. shall homicide,not be assault,convicted of sexual
escape or offenses;serious assaultive

(sic)b. convicted (a.)the listed in aboveIf of offenses
shall be within 6 parolemonths a date andof firm

individuallyshall be approved by the commissioner
at the recommendation of the warden.

(2) eligibilityParole
a. shall be within parole6 months of on the last sen-
tence and have warrants;no detainers or
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individuallyif exist shallb. or warrants bedetainers
byapproved at recommenda-the commissioner the

tion of warden.the
(3) Conduct

prison conduct clear ofa. shall have a record
days disciplin-disciplinary foractions for 60 minor

ary days major disciplinary120 foractions and
actions.
(4) Mental status

favorably by prisoner’sa. recommendedshall be
counselor classificationmental health theand/or

board.
Stability(5)

a. have mental and emotionalshall demonstrated
stability responsibility minimumsocial in aand

settingsecurity shallor otherwise have demonstrated
stability to the satisfaction of the warden.

(b) the shallPrisoners who do not meet above criteria
favorably studywork releasenot be considered for

byspecific exceptionprogramming a is made theunless
uponin advance the written recommenda-commissioner

tion of warden.”the
(eff. 1985). (EmphasisRules, 4,Oct.Admin. Cor. 309.03N.H.

added.) Although plaintiff argues that the “nine-month isthe rule”
clearly requireregulationsinvalid, these that an inmate be within

parole eligibility work releasemonths of to be considered for thesix
argumentprogram. plaintiff’sHowever, the that the commission-

any eligibility requirementimposition period of time as aner’s of
purposeimpermissibly restricts the and offor work release intent

by apparent discrepancy, weis this and willthe statute not affected
rule.”refer to the rule as the “nine-month

argues lengthappeal, plaintiff since of time tothe that theOn
prison specifically inin not recited as a criterion RSAbe served is

any remaining651:25, a sentence torule that uses time on
eligibility support of hisis invalid. Indetermine work release

position, plaintiff the fails to take intothe contends that rule
prisonercontemplatespart of the statute thatconsideration that

arguesany 651:25, I,time,” theRSA and further thatrelease “at
selectingdetermining infactorrule makes time the solenine-month
plaintiffeligible program. Thework releaseinmates for the

rule invalidthat must the nine-monththe court declareconcludes
statutoryunlawfully thefrom and modifiesit detractsbecause
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706, 707,Hopkinton,v. 115 N.H.found in RSA 651:25. Renointent
585, (1975).349 A.2d 586

determiningIn or not an administrative rule iswhether
onlyvalid, department actedinquiry to whether theour is limited

Opinionpurpose of the statute.”to “fill in details to effectuate the
783,Justices, 552, 557, (1981) (quotingthe A.2d 786121 N.H. 431of

567, 568,Accountancy, N.H. 391 A.2dKimball v. N.H. Bd. 118of
rule, beyond888, agency], making(1978)). “If in a acts the889 [an

enactment,granted by a valid the rule is invalid.”limited discretion
M., 12, 17, 1200, (1985)re A.2d 1203In Richard 127 N.H. 497

(quoting Accountancy supra).Kimball v. N.H. Bd. of

chapter 21-H and RSAOur review of both RSA 651:25
clearly legislative purposereveals that rehabilitation is the

21-H,underlying chapterprogram.the work release In RSA the
legislature adopt concerningdirects that the commissioner rules

management operationthe for of rehabilitationthe and“[standards
programs, includingrelated . . . the terms and conditions of work

21-H:13, 1987).III(i) (Supp. (Emphasis added.)release.” RSA The
purpose opening sentence,intent and of RSA 651:25 is stated in its

provides may anywhich personthat: “The commissioner .. . release
purpose gainful employment. . . the .. . or such otherfor of for

purpose mayas be deemed conducive to his rehabilitation. ...” RSA
651:25, (Emphasis added.)I.

legislature chargesThe details that the the commissioner with
promulgating are the “terms and conditions” of work release. RSA
21-H:13, 651:25,III(i) (Supp. 1987); partRSA I. As of these terms

conditions, eligibilityand the commissioner has established certain
plaintiffcriteria. The claims that the nine-month criterion is

disagree.invalid. We
reasonablyThe trial court found that the nine-month criterion is

statutory purposerelated to the Countyof rehabilitation. See Hall v.
Hillsborough, 448, 451-52, 1125,122 (1982);N.H. 445 A.2d 1128of

568-69,Accountancy, supraKimball v. N.H. Bd. at 391 A.2d atof
contemplated step parole889. Work release is as the last before and

prepare productive beyondis tointended an inmate a lifefor
prison. Contrary claim,plaintiff’sto the neither RSA 651:25 nor

chapter (Supp. 1987) requiresRSA 21-H the commissioner to
any greater currently providedexercise discretion than is infor

Rules, Evans, 501,N.H. Admin. Cor. 309.03. See State v. 127 N.H.
505-06, 695, (1985) (upholding506 A.2d 698 commissioner’s

promulgatingin programsdiscretion rules relative to rehabilitative
chapter 21-H).under RSA
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incorrectlyMoreover, plaintiff’s argumentthe as a whole
specificallyrule. The rulecharacterizes this administrative

provides anythat inmate can be considered for the work release
any exception by.program specificif a is made theat time
“upon recommendation of the warden.”commissioner the written

argumentRules, 309.03(b). in doesAdmin. Cor. Nowhere hisN.H.
why provideplaintiff provision to him withexplainthe this fails

invalid,havingin the rule declared nor doall the relief he seeks
we believe that he can.

commissioner,rule, bypromulgated the does not “addThe as
651:25,any way modify”to, from, Kimball v.detract or in RSA

568, 889, norAccountancy, 118 N.H at 391 A.2d at doesN.H. Bd. of
Therefore,go beyond “filling statute.” Id.it in the details of the

ofis'valid and has the full force and effectwe hold that the rule
Justices, 559,Opinion 121 N.H. at 431 A.2d at 787.law. theof

Affirmed.

Johnson, J., sit; the others concurred.did not
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