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Merrill, McDaniel,attorney general E.Stephen (RobertE.
attorney general, orally),brief for the State.on the andassistant

Perkins, Flak,Waters, Concord, JosephPhillips and and M.of
Boston, (Roger Phillips Mr. Flak on theMassachusetts B. andof

brief, orally),and Mr. Flak for the defendant.

Souter, Having SuperiorJ. been convicted in the Court
charges drugJ.) possessing(Wyman, on of a controlled and

sell, 318-B:2,1,drugpossessing a with intent to RSA thecontrolled
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appeals pretrialdefendant the denial of his motion for disclosure
identity.of an informer’s We affirm.

Late, Department1983,in detectives of the Manchester Police
anonymoustips Svoleantopou-defendant,received that the Christos

sellinglos, hisand father were cocaine and heroin from a local
apartment they occupiedtogether. February 1984,In a confidential

tips, policeand,informer confirmed the after the had verified some
allegations, they part upondetails of the informer’s relied in his

apartmentinformation to aobtain warrant to search the and the
defendant’s car.

executing policewarrant,While the the shot and killed the
evidentiaryfollowingdefendant’s father and seized the materials

apartment’sfrom ofone the bedrooms that contained documents
bearingrevolver,toaddressed the defendant: a a bankbook the

name, bills, scale,defendant’s oneten hundred dollar an Ohaus one
package containing marijuana containing cocaine,and two a ten-

shape straw,dollar strainer,bill rolled into the of a a cocaine
packages, describingseveral “Sno Seals” a book narcotics use and

appeared ledgerwhat to a ofbe transactions. More narcotics
paraphernalia apartment,were found elsewhere in the and the

yielded plastic bagssearch of the car another scale and two
containing powder.white

above,Prior to trial on the indictments noted the defendant
address,moved for disclosure of the informer’s name and on the

ground that the informer be awould material whowitness could
testify dealing drugs.”[the“whether father]or not defendant’s was
The defendant [theclaimed that he “would to call informer]intend

subjectsat . . . intrial order to differentiate between the that are
mentioned in the search warrants.” The motion was denied and the

proceeded possessiontrial,defendant to whichat he admitted his
gun, drugsof the thatadmitted it was his inbedroom which were

any participation drugfound, but denied in the traffic that
evidently apartment.had occurred at the He claimed instead that
only arguedinvolved,his father court,had been and he to the trial

opportunity questionus,as he todoes that he should tohave had the
engagedthe informer for evidence that the alonefather had in

drug activity.criminal
guilty rocky proceduralAfter the verdicts casethe followed a

accept appeal Supremecourse. When we declined to the under
7,Court Rule the defendant went into the United States District

seeking by Loughlin,relief,Court habeas which was denied J. See
Svoleantopoulos Hampshire, (D.N.H.v. State New No. C85-529-Lof
July 1986). ensuing appeal pending25, theWhile defendant’s was
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Bundy Wilson, F.2dCircuit, v. 815decidedthat courtin the First
bywhereupon appeal1987),(1st was withdrawntheCir.125

agreement, his noticeallowed to resubmitwasand the defendant
byaccompaniedappeal court, a of reasonsstatementto thisof

urging accept so, reviewbut restricted ourcase. We didus to the
grant the motionrefusal toin the trial court’sto the error claimed

to disclose.
anysupposed not identified witherror isThe character of that
anyAlthough original pretrial ofmotion was devoidtheexactness.

authority, rests onthat the defendant nowit is clearcitation to
(1957),States, his brief53 whichv. 353 U.S.Roviaro United

Supremedespiteprocess case, Statesthe Unitedassumes was a due
supervisorydescription ofof it as an exerciseCourt’s own

McCrayjurisdiction Illinois,courts, v. 386over the lower federal
may(1967). distinction, however, fine one300, be aTheU.S. 309

opinion spokepoint. of a fundamentalthe Roviaroat this Since
saysupra probablyrequirement, 60,Roviaro, at we canfairness

principles relief,would not afford fourteenthif the of Roviarothat
byprocess, defendant, would notinvoked theamendment due as

any to him.be more favorable
practicalsay greater that thewith even assuranceWe can

significance than its constitutionalof Roviaro is less debatable
holdingoperativeunderpinning, withitsand we can summarize

evidentiary privilegebrevity. against qualified toAs the State’s
identity, recognized that ainformer’s Roviarowithhold its

prevailrequest when theshouldfor disclosuredefendant’s
helpful the defense andand toinformation would be relevant

supraRoviaro, atof the cause.to a fair determinationessential
(1969).93,73, 74-75,60-61; Schena, 260 A.2d 94State v. 110 N.H.

weighingprocessDetermining point need is a ofthat of essential
against publicsupposed to the defendant thethe value of disclosure

giveencouragingprotecting toin and citizensinterest informers
assignRoviaro, A court must values toevidence. 353 U.S. at 62.

specificcompeting light, alia, the crimeinterests in inter ofthese
significancepossiblecharged, possible it,to and thethe defenses

testimony.informer’s Id.of the
years litigation Roviaro,have followed aIn the of that

emerged:generalpointing rule hasconsensus toward at least one
participantappears in nor aif was neither ait that the informer

chargedparticular indictment,in thewitness a act or transactionto
e.g.,See, Statesto Unitedthe defendant is not entitled disclosure.

(10th Cir.), denied,Halbert, 489,F.2d cert. 456 U.S. 934v. 668 496
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Jiles, 194,(1982); (3d Cir.),United v.States 658 F.2d 197 cert.
denied, (1982); Diaz, 580,455 U.S. 923 United States v. 655 F.2d

denied,(5th 1981), cert. (1982);588 Cir. 455 U.S. 910 United States
Skramstad, 1259, (8th 1981).v. 649 F.2d 1265 Cir. See also United

Alvarez, 111, denied,(9th Cir.),States v. F.2d472 113 cert. 412 U.S.
is, indeed,(1973). conclusion, Judge921 That the First Circuit’s as

Loughlin order, quotednoted in his which from United States v.
Hemmer, 10, Cir.), denied,(1st729 F.2d 15 cert. 467 U.S. 1218
(1984):

participanta inwas not witness or the“[The informant]
crime, ‘tipster.’ Wyrick,abut rather was See Johnson v.

1234, (8th 1981);653 F.2d 1239 Cir. United v.States
Barnes, 776, (8th 1973) (‘In486 F.2d 778 n.3 Cir. cases
involving informant,“tipster” type merelythe of who
conveys governmentinformation to the but neither

offense,participates generallynor in thewitnesses courts
hold that disclosure is not material notand therefore

addition, governmentrequired.’). In the did not mention
chief,him in inits case nor did it use the information

provided.”he

description tipster’sThe First Circuit’s of the relation to the
charged equallyoffense in Hemmer could serve well to state the

us,ininformer’s role relation to the indictments before and the
tipster governs appeal just obviously disposedrule this as as it of

Judge Loughlin.the habeas claim before The defendant was not
charged transaction, Silva,with a discrete act or United v.Statescf.

144, Tucker,(5th 1978);580 F.2d Cir.146 United States v. 552 F.2d
202, informer,(7th 1977), presence204 inCir. committed the of the

possessory independent participa-but with a act of the informer’s
tion and observation. There is no indication that the informer was
present place possessionat the of on the date and at the time

by evidence, nothingindicated the and he could have revealed about
apartment policethe circumstances in the or in the car when the

searched them and arrested the defendant.

is, course, theoretically possibleIt of that the informer’s
testimony might supporthave lent some to the defendant’s
implausible anydenial connectionof active with the evidence found

bedroom,in his speculation enoughbut mere about usefulness is not
satisfyto a defendant’s burden to demonstrate his real need for the

209;Tucker,disclosure he supraseeks. States v. atSee United
Estrella, 1151, 1977).United States v. (1st567 F.2d 1153 If itCir.

were, always balancing test,a defendant would win and thethe
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manyjustinto sogovernment’s qualified privilege vanishwould
indeed,Here,Jiles, supra n.4. the198States v. atUnitedwords.

substance, running it didvirtually aswithoutspeculation was
from thestrong evidence culledagainst the circumstantialboth

Alvarez,car, v. F.2dsee 472United Statesbedroom anddefendant’s
probably wouldmay evidence(court that informer’sat 113 consider

in the search warrant’sexculpatory), indicationand thenot be
testimony supportno to thewould lendtheaffidavit that informer’s

only inactiondefense, the defendant’s ownsee id. We need add that
orany former associatesof his father’sassertion that onebelies

testimony.might provide favorablebeen able tocustomers have
to locatemade an effortclaimed that heThe defendant has never

visiting apartment,position theany people in a to seeof the he was
ledger in hisfoundany in theor of the customers disclosed

bedroom.

showing wasthat disclosurehas made noThe defendant
States,trial, at 60-­v. 353 U.S.to a fair Roviaro Unitedessential

assertingsignificantly in his61, himwould even have aidedor
defense, Diaz, reasonv. F.2d at 588. Nosee United 655States

generalthe ruleexempt applicationfrom ofappears to this case
identity tipster disclosed.a need not bethat the of

Affirmed.

All concurred.
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