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manyjustinto sogovernment’s qualified privilege vanishwould
indeed,Here,Jiles, supra n.4. the198States v. atUnitedwords.

substance, running it didvirtually aswithoutspeculation was
from thestrong evidence culledagainst the circumstantialboth

Alvarez,car, v. F.2dsee 472United Statesbedroom anddefendant’s
probably wouldmay evidence(court that informer’sat 113 consider

in the search warrant’sexculpatory), indicationand thenot be
testimony supportno to thewould lendtheaffidavit that informer’s

only inactiondefense, the defendant’s ownsee id. We need add that
orany former associatesof his father’sassertion that onebelies

testimony.might provide favorablebeen able tocustomers have
to locatemade an effortclaimed that heThe defendant has never

visiting apartment,position theany people in a to seeof the he was
ledger in hisfoundany in theor of the customers disclosed

bedroom.

showing wasthat disclosurehas made noThe defendant
States,trial, at 60-­v. 353 U.S.to a fair Roviaro Unitedessential

assertingsignificantly in his61, himwould even have aidedor
defense, Diaz, reasonv. F.2d at 588. Nosee United 655States

generalthe ruleexempt applicationfrom ofappears to this case
identity tipster disclosed.a need not bethat the of

Affirmed.

All concurred.
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Serell, attorney,attorney general W.Merrill, (AndrewStephen E.
orally), theand for State.the briefon

orally,Dover, by forKoromilas, the defendant.brief andofJames

defendant,1986,Thayer, August 12, jury thea convictedJ. On
taking contraryStearns, by to RSAof theft unauthorizedWarren

him threeSuperior (Temple, J.) to fromCourt sentencedThe637:3.
Prison, yearsHampshire twoyears State withat the Newto six

good The courtsuspended upon behavior.minimum sentenceof the
assessment,penalty himplus and orderedStearnsalso fined $2000

$37,882.99. Theofthe victim in the amountmake restitution toto
reargument on theargument was andappealed, hearddefendant

May 2, Weon 1988. affirm.issue was orderedrestitution
(1)the courtappeal whether trialThe issues raised on are:

suppress recordsto bankproperly denied the defendant’s motion
359-C;chapter (2) properly denied thepursuant RSAseized to

certain of hismotion in limine relative to evidencedefendant’s
transactions; (3) properly denied the defend-union accountcredit

indictment; properly thequash (4)to deniedant’s motion the
victim;psychological of themotion for a examinationdefendant’s

dismiss; (6) properly(5) properly motion todenied the defendant’s
victim; inits(7)restitution to the abused discretionordered

years;sentencing (8) properlythe to from to six anddefendant three
photocopies pursuant tointo evidence of cancelled checksadmitted

Hampshire EvidenceNew Rule of 1003.
trial, Arkerson, 85-year-old widow, testifiedAt Hilda then an

manager hermet the after he became ofthat she defendant
visitingbuilding September, beganapartment in 1984. Stearns

apartment, her onpreparingArkerson at breakfast forMrs. her
occasions, performing some on hera half-dozen and work

money. they developedexchangein thatapartment for She testified
implicitly.friendshipa such that she trusted Stearns

1984, Mrs. Arkerson decided to withdraw someIn December
money her atone and consolidate it with accountsfrom bank

yet will,had not a also decidedBecause she made sheanother bank.
her bank someonename to accounts to ensure thatto add Stearns’s

actions,money die.get should she When he learned of herwould the
moneydepositto the in ofwithdrawn certificatesStearns offered

(CD’s) agreedat his credit union. tolddeposits Mrs. Arkerson and
keep interest,could the ithe but made clear that sheStearns

1985,principalher returned in June CD’swanted when the
matured.
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18, 1984,On December gaveMrs. Arkerson Stearns a cashier’s
$37,882.99. deposited $38,601.81check for He checkingthen hisinto

ataccount the Service (SFCU)Federal Credit Union branch at
19,Pease Air Force Base on December 1984.

January, 1985,In Mrs. Arkerson left for leaving,Florida. Before
gave registershe the defendant her pre-signed enoughcheck and

payblank checks for Stearns to her bills. Mrs. Arkerson did not
manyrecall either how or the numbers of the checks she left for

defendant; however,the identifyshe able copieswas to of canceled
testimonychecks filled out in the handwriting.defendant’s Trial

throughshowed that checks numbered 470 in475 were the
handwriting, signed bydefendant’s but Mrs. Arkerson. Check 477

in the handwriting, signed bywas also defendant’s but was the
2,Februaryvictim on after she had returned from Florida. That

payment moneyin broughtcheck was for the defendant had to her
throughin Florida. Checks 476 and 478 489 were in the victim’s

handwriting bysigned February 14,1985; however,and her around
testimony bytrial both Mrs. Arkerson and Detective William

Fenniman showed checks numbered 483 and 484 were unaccounted
register.for in Mrs. Arkerson’s check

February, 1985,Mrs. Arkerson intestified that she asked the
money.defendant to return her The defendant told her that he

get money maturity CD’s,could not the until the date of the which
was in June. Mrs. Arkerson subsequentalso testified that on several

requestedshe moneyoccasions that Stearns herreturn and that he
Stearns, turn,do so. inrefused to testified he inthat fact did return

money giventhe and that Mrs. receiptArkerson had him a for it
February 11,on 1985.

Dorothy Miles, who apartmentsdid interior work on the in Mrs.
building friendly Arkerson,Arkerson’s and who was with Mrs.

July, 1985,in verytestified that the victim upsetwas that the
yet money.haddefendant not returned her Miles testified to a

telephone conversation she overheard between the victim and
apartment,defendant while at Arkerson’s which caused her to

report police.the matter theto
5, 1985,SeptemberOn Detectives Fenniman and Miller of the

Department apartment.Dover Police visited Mrs. Arkerson at her
given approximately $37,882She told them that she had Stearns

put high-interest-yielding account,to ainto that she asked for the
back,money yetand that she had not received it. The officers then

visited the defendant. He them hetold that had thewithdrawn
money February givenfrom the bank on 10 and had it to her on
February 11. He also theshowed officers a check from Mrs.
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account, 484, in the form of aArkerson’s numbered written out
“Payreceipt. out and “received from” writtento order” was crossed

signed by Arkerson,place.in theits The document was Mrs. but
handwriting.in the tworest of it was his The check was one of

register.inunaccounted for the check
apartmentFenniman Miller to Mrs. Arkerson’sand returned

that,copy “receipt.” signaturewith a of the She told them while her
it, policereceipton had not before. The officerswas she seen this

then reviewed some of Mrs. Arkerson’s records and found a check/
receipt indicating $37,882.99that the defendant had received from

registerMrs. Arkerson and that her check indicated check number
484 was unaccounted for. The officers then returned to the

apartmentdefendant’s to confront him with the information and
money.himask to return the The defendant maintained that he

money, althoughhad returned the this time he told the officers that
money bank,he had not taken the from the and told the officers

to leave.
6, 1985,SeptemberOn Detective Fenniman wrote a letter to the

requesting, pursuant 359-C:ll, II,SFCU to RSA certain informa-
account, includingtion about Stearns’s the dates and amounts of

deposits debits, periodand and account balances for the December
18, 1984, through February 28, response letter,In1985. to the
Everett Stone of the SFCU called Detective andFenniman
informed him of appliedthe status of Stearns’s account. Fenniman
for and was issued a search warrant to obtain of thatrecords
account based on this conversation and conversations with Mrs.
Arkerson.

trial,At the State introduced these records to show that Stearns
had not made correspondingly largea withdrawal before the time

$37,882.99he claims Arkerson,to have returned the to Mrs.
supporting moneythe likelihood that he did not in fact return the
to her.

The February 10,1985,defendant testified that on Mrs. Arkerson
money that,demanded her back and rather than wait until the

open,banks were money strongboxhe retrieved the from a hidden
in a explainedcistern in his house. He that the box contained
approximately $39,000 byin cash and had been left to his wife her

boyfriend, 1972,former who in subsequentlydied and had been left
to the retrievingdefendant when his wife indied 1984. After the
money, Arkerson,he tried to return it to Mrs. but she was not home

day. day gavethat The next he Mrs. Arkerson three hundred and
seventy bills, bills,four suggestedand three bills. He$100 $20 $1
to Mrs. Arkerson she receiptthat write out the on a check because
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receipthe not have his book with him. He further testified thatdid
handwritingMrs.receipthe the because Arkerson’s waswrote out
tellinglarge policefit the The thetoo to on check. defendant denied

money repayfrom tohe had withdrawn the bank Mrs.that
jury guilty, appealed.defendant and heArkerson. The found the

SuppressionI. Bank Recordsof
appeal.raised Theexamine first issue on defendantWe now the

refusing suppressinthe trial erred to certainclaims that court
groundspursuant a on thebank records seized to search warrant

allegedlyinsupporting partrelied on evidence(1) the affidavitthat
Act, 359-C;Right Privacy chapterin of to RSAviolation theobtained

with the(2) particularitydescribe recordsthe warrant failed to
misrep-(3) recklessrequested; and the warrant affidavit contained

resentations.
responds to in the affidavit wasthat evidence referredThe State

359-C:ll, that,pursuant assuminglawfully to RSA II andobtained
not, supportedwarrant was nonethelessarguendo it was the search

by independent of suchprobable cause information.
gives questionthe whether the letter fromfirst issue rise toThe

complied requirementspolice to with the ofthe Dover the SFCU
359-C, PrivacyRight11, chapter the to Act. TheII of RSA§

not,argues and that information obtainedthat it did thedefendant
duringorally, phonethepursuant (i.e.,thereto information obtained

Stone, was,records)with and Stearns’s bankconversation Everett
therefore, obtained, suppressedillegally and should have been at
trial.

bychapter the a financial359-C restricts disclosureRSA
to certain situationsof a customer’s financial recordsinstitution

359-C:ll, II, whichin RSA reads:described
countyany police departmentsheriff’s or“II. When or

writingattorney to a in thatin this state certifies bank
allegedwhich thereport filed involvesa crime has been

drafts, checks or orders drawnfraudulent use of other
state,any policesuch or sheriff’supon bank in this

attorneycounty may request a bank todepartment or
settingfurnish, supply,a shall a statementand bank

respect to afollowing information withtheforth
by policespecified the or sheriff’saccountcustomer

dayscounty attorney periodfor a of 30department or
days following of occur-up the dateprior to and to 30

illegal involving the account:alleged actof therence
dishonored;(a) number itemsThe of
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overdrafts;paid which createdof items(b) The number
and itemsitemsof such dishonored(c) The dollar volume

explain-statementand apaid which created overdrafts
bank andarrangement theing any betweencredit

overdrafts;paytocustomer
and thedeposits and debitsof(d) The dates and amounts

dates;onaccount balance such
signature appearing a customer’soncopyA the(e) of

card;signature
and, applicable, date accountopened if(f) Date account

closed.”

35S-C:11, II.RSA

flaw,major violative of RSAreveals aA review of the letter
writing certify to359-C:ll, requires policethat theII. The statute

thewhich involvesreport has been filed“that a crimethe bank
upondrafts, orders drawnchecks or otheralleged use offraudulent

however, merelyletter, stated thatany in Id. Thethis state.”bank
regardreport towithdepartment received a criminalhas“[t]his
correctlynot,customers”; as the defendantyour it doesofone

drafts,“alleged use ofcontends, fraudulentthere wasstate that
inadequatemade the letterThis omissionchecks or other orders.”

359-C, protect thechapter which is topurposemeet the of RSAto
institutions, creditorsrelationship financialbetweenconfidential

See RSA 359-C:reporting agencies and their customers.and credit
268,457, 464, (1983).2, II; A.2d 273Flynn,v. N.H. 464State 123

requestedthat,argues the letterfurther becauseThe defendant
place or aboutpertaining to offenses which tookrecords “[o]n

1985,” 72-day28, period,18, through February aDecember 198[4]
requestrequirement that a forcomply with thethe State failed to

days upprior andperiod 30 tobe limited to “a ofbank records
illegalallegedfollowingdays of occurrence of thethe dateto 30

that,359-C:ll, counterargument assertsII. The State’sact.” RSA
exactly what datefrom the facts onsince it could not be determined

money the crime of theftpossession the victim’s becameStearns’s of
by taking, as a continuouscrime should be viewedunauthorized the

fact,72-day Inone, spanning period the Statethe mentioned.
argument police could have asked forat oral that thecontended

dayscommencinglonger period 30pertaining to arecords —that
28,1984, days February18, endingand 30 afterbefore December

admits,complied Thestill have with the statute. State1985—and
however, specific thethat have made reference tothe letter should

However, necessary30-day it is not to decide thisstatute’s rule.



484

issue since we have infound the defendant’s favor on the
argument pertainingaforementioned to the contents of Detective

September 6,Fenniman’s 1985 letter to the SFCU.
Flynn supra,As we stated in v.State which we cited with

approval Sheedy, 738, 740, 1042,in State v. 124 N.H. 474 A.2d 1043
(1984), anysuppression“the of evidence obtained in violation of the
Privacy appropriate remedy purposeAct is an to vindicate the

legislature’s passing Therefore,[that act].”behind the of the
byinformation obtained Detective Fenniman based on the

September suppressed.6, However,1985 letter should have been
may validlythe search warrant still have been ifissued there was

supportother evidence to it.

byWe now turn to the State constitutional issue raised the
defendant. The defendant contends that the search warrant did not

requirements part HampshireI,meet the of article 19 of the New
strikingthat,Constitution in after the information incontained the

chapter 359-C,search warrant that inwas obtained violationof RSA
requirement establishing probablethe constitutional of cause no

longer interpreting provisioncourt,is met. This in that of the State
probable supportConstitution,has held “that ...cause must exist to

Pinder, 66, 74,the issuance of a.search warrant.” State v. 128 N.H.
(1986); Corey,1241, 56, 58,514 A.2d 1246 State v. N.H.127 497

(1985).1196,A.2d 1198 The trial court stated in order on theits
suppress by“[e]vendefendant’s tomotion that if the disclosure

way improper,Stone was in some the search warrant was
bysupported independently.evidence obtained Mrs. Arkerson

provided relating[Det.] Fenniman with sufficient facts to the
taking.”unauthorized

judgeA review of the affidavit convinces us that the trial
disputed portionsIf,was correct. when the are stricken from the

application, enough supportsearch warrant information remains to
finding probable upheld.cause,a of then the willwarrant be See

(1978);Delaware, 154, 155-56,Franks v. 438 U.S. v.171-72 State
(1987);Valenzuela, 175,130 N.H. 536 A.2d 1252 see also v.State

(1986).Stiles, 81, 85, 1084,128 N.H. 512 A.2d 1088
Bradberry, judge’sAs we instated this court’s review of a

ruling suppressionon a motion
“‘necessarily contextual, commonsensical,must reflect the

any probableand fact-based nature of cause determination.
principleaddition,In another basic to which we adhere is

preference warrants,the which we accord and the
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magistrates, especiallydeference which we afford in close
cases.’”

Bradberry, (1986) (quoting68, 74, 1380,129 N.H. 522 A.2d 1383
(1986))Jaroma, 423, 428, 1274,State v. N.H.128 514 A.2d 1277

(citations omitted). providedThe information Mrs. Arkerson to the
police regarding her interactions with Stearns included the

gave $37,882.99;whichcircumstances under she the defendant the
money;fact that the victim asked the defendant to return the and

moneythe fact that the was not returned. This information was
amplecontained in Fenniman’s affidavit and was more than to

support judge’s finding probablethe trial of cause to issue the
warrant.

misrepresentsinThe defendant his brief the evidence when he
policethat,states aside from the information the obtained in the

phone SFCU,conversation with all “other information attested to
directly indirectlyin the Affidavit was or obtained as a result of

illegal phone simply supported by[that conversation].”This is not
damagingfact,the Inrecord. the most inattestations the affidavit

by police.fromcame the earlier interviews of the victim the As
mostly relyingallows,the defendant’s brief itself “the State was

upon alleged every stepthe victim for of its case.”

attemptdefendant,The in a further to attack the search
particular­warrant, claims that the warrant did not describe with

ity requested, bythe 359-0:4,financial records as mandated RSA
providesI. That statute that the financial records of a customer

may financial,not be obtained “unless the toll or credit records are
particularity scopedescribed with and are consistent with the and

requirements investigation giving request.”of the rise to such The
particularity by 359-0:4, I,demanded RSA “must be read theinto
requirements obtainingfor a warrant to search or obtain financial

by Sheedy,records, as authorized RSA 359-0:9.”State v. 124 N.H.
Sheedy, upon by741,at 474 A.2d at In1044. which is relied the

authorizingdefendant, there was a warrant the seizure of all the
limiting periodrecords,account rather than them to the time in

singlewhich the However,defendant had issued a bad check. the
complied identifyingaffidavit at issue here with the statute in the

period question,institution, account,the and the time in all of
scope requirementswhich were “consistent with the and of the

investigation. 359-0:4,. . .” RSA I.
appealThe defendant also affiant,contends on that the Detective

recklessly misrepresented (1)Fenniman, that the location of the
Newington, (2)Portsmouth,credit inunion was rather than and
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money-“stolen” thehadthat the defendantthe victim statedthat
money.given him the Thehadthan that shequestion,in rather

the issueproperly raisefailed tothat the defendantState contends
at trial.

defendant, althoughbyfiled thesuppresstoThe motion
199, (1977)A.2d 1155Spero, 117 N.H. 371v.based on State

faciallyhearing a sufficientto attack(defendant to aentitled
misrepre­or reckless materialif he can show intentionalaffidavit

specify whichgeneral in nature and did notsentation), was
alleged misrepresentations.thein affidavit werethestatements

allegehearing again toNevertheless, granted and failedahe was
misrepresentations that were materialor recklessthe intentional

Thus, court was neverfinding probable the trialof cause.to the
are nowgrounds suppression thatspecific forpresented with the
22,Cassell, N.H. 23-­in v. 129As we held Statebefore this court.

in the trial40, raised24, (1986), when issues are “not41523 A.2d
appeal.”court, they may here onnot be raised

LimineII. Motion in

by the trialthe defendant concernsissue raisedThe second
preclude evidencein limine tomotiondenial of hiscourt’s

themade no withdrawal fromthat Stearnspertaining to the fact
large enough repay Mrs. Arkerson.toin an amountSFCU account

at trialargues of such evidencethat the introductionThe defendant
403,R. Ev. because it createdunfairly prejudicial, see N.H.was

Arkerson) couldrepaid that(that never Mrs.an inference Stearns
by taking the stand “and couldonly the defendant’sbe rebutted

Constitution, I, . . .”Article 15.rights Partabridge under N.H.his

wayanyif it in to establishis relevant tends“‘Evidence
v.consequence in action.’” Stateproposition which is ofa [the]

789, 307, (1986) (quoting787,Hammell, 519 A.2d 308128 N.H.
1029,638, 641, (1984)).Leuthner, 1030124 474 A.2dv. N.H.State

themay he balancesbroad discretion whenjudge“A exercisetrial
againstresulting the admission of evidencepossible prejudice from

120,Nadeau, N.H.v. 126probative of the evidence.” Statethe value
260,Hotchkiss,126, 623, v. 129 N.H.(1985); see State489 A.2d 627

light“Viewing in270, the evidence the264, (1987).525 A.2d 272
logicalparty, applywe the rules ofprevailingto themost favorable

Leuthner, 641, at 1030supra at A.2dv. 474Staterelevance.”
omitted).(citations



487

$37,882.99fromthenever withdrewStearnsThe fact that
highly probative issueon theandrelevantwas bothhis account

correctly points out,repaid andthe Statevictim. Ashe thewhether
transcript had told thedefendantshows, that thethe factas the

repaidpolice not controlfunds didwith otherthe victimhe hadthat
repaymentchangedproof trial; hishadthe defendantatthe State’s

proofway knowing what theonce, no ofState hadand theversion
concerning payment.presentedmight theat trialhavedefendant

personrepaymentlogical in Stearns’saforofmost sourceThe
depositedposition which he hadintobeen the accountwould have

provingrequired, in itsState wasSince the“borrowed” sum.the
money,repaid wasthe Statenot thecase, hadthat Stearnsto show

logicaljustified attempting andobviousout this mostin to rule
resultingAny prejudicerepayment. fromdefendantto themeans of

prejudice,unfairnot undue orthis evidence wasintroduction ofthe
allowingruling The defendant’smust stand.itcourt’sand the trial

any,rebuttal, if his decision.ismanner of

Sufficiency the IndictmentIII. of
sufficiency ofinvolves thethe defendant raisesThe third issue

argues (1)against andthe indictmentthathim. Hethe indictment
particulars locationthe exactfailed to describebill ofthe State’s

taking; particulars(2) aintroducedofthe billof the unauthorized
beyond specifiedtheory indictment;in thethatof the offensenew

chargedparticulars(3) offensealtered the date of theand the bill of
in the indictment.

JuryCounty3, 1985, indictedthe Strafford GrandOn October
taking.by thereafterThe defendantfor theft unauthorizedStearns

complied.particulars, Theand the Statefiled a motion for a bill of
subsequently quash trialthe indictment. Themoved todefendant

notingquash, particularincourt denied the defendant’s motion to
arguments a newthatthat there was no merit in the defendant’s

specifiedcharged insufficient. Thewasoffense was or that the date
particularsof areand billcourt found that the “indictment

factual basis of theof thesufficient to inform the defendant
against surprisecharges. guardsparticulars unfair toThe ofbill

the defendant.”
argues particulars “failed tothat the bill ofThe defendant first

place controlthe unauthorizedand the wheredescribe the location
argument issue, weon thisoccurred.” As to the defendant’s first
misreading of this court’sdefendant’s reliance on andnote the

(1983).holding Stiles, 680, In465 A.2d 908in v. 123 N.H.State
Stiles, for unauthorized controlheld insufficient an indictmentwe
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by[n]orwhich described neither “the location the means used the
gain [the victim’s]defendant to unauthorized control over

property.” 683,Id. at 465 A.2d at 910.

that, sufficient,The defendant infers to be an indict­
ment must describe both the location and the means of an offense.

simply presentThis is not the state of the law.
“‘[A]n indictment must contain sufficient information to

chargedadvise a defendant of the offense with which he is
enough.... It must state the elements of the offense with

specificity permit prepareto the defendant to for trial and
protect acquittedhim, convicted,to whether or from later

being placed jeopardyin for the same offense.’”
Day, (1987)(quoting378, 380, 887,State v. 129 N.H. 529 A.2d 888

(1983)Sands, 570, 588, 202,State v. 123 N.H. 467 A.2d 213
(citations omitted)). manyThis court has also “noted times that

compre-‘[t]he test is not whether the information could be more
onlycertain,hensive and but whether the indictment meets the

requirements specificity Day, suprabasic of and fair notice.....’”
(quoting supra380, Sands, 589,at 529 A.2d at 888 at A.2d at467

213).
particulars pertinent part:The bill of inat issue reads

eighteenth“[t]hat December, 1984,on or about the of Hilda
Thirty-seven[sic]Akerson withdrew the sum of Thousand

Eight Eighty-two Ninety-nineHundred and Dollars and
($37,882.99)Cents from an inaccount her name at the

Hampshire,Dover, and,Strafford inNational Bank New
prior agreement,in accordance with their sumturned this

agreedStearns,over to the defendant Warren who had to
purchaseuse it for the of ‘CDs’at his bank or unioncredit

purchaseat Pease Air Force Base. This was to be made
purpose obtaining higheron her behalf for the of a rate

of interest.

February, 1985,That on or about the first half of and
subsequent requestedthereto, Ms. Arkerson that the

money,defendant Warren Stearns return her which he did
not do and has not done.”

particulars presentThe indictment and the bill of in the case so
adequately bydescribed the means which Stearns committed the

sufficiency by givingcrime, that it met the standard “the defendant
enough information about the nature and cause of the accusation
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prepare Stiles, suprato allow the defendant to trial.” atfor[so as]
683, 504,Shute, 498,(citing465 910 v. 122 N.H.A.2d at State 446

1162, (1982)).A.2d 1165-66

State,argument byThe thatdefendant’s second is the the
particulars,addition of certain facts in billcontained the of

theory offense, changingintroduced a of thedifferent it from theft
by bytaking deception.unauthorized or control to theft The

first,argument grounds:defendant’s fails on two the defendant was
by taking, jurytried for himtheft unauthorized and the found

crime; second,guilty of that and RSA 637:1 states that

chapterin“Conduct denominated theft this aconstitutes
single embracing separateoffense the asoffenses such

trick,larceny, larceny bythose heretofore known as
larceny bailees, embezzlement, extortion,by pretense,false
blackmail, receiving property.stolen An accusation of theft
may bybe supported anythat itevidence was committed in

chapter,manner would underthat be this notwithstand-theft
ing specificationthe a manner in the indictmentdifferentof
or information.”

(Emphasis added.) argumentThus the defendant’s is without merit.
Finally, issue, allegeson this the defendant that the bill of

particulars chargedaltered the date of the inoffense the
allegesindictment. The indictment that the offense onoccurred

February 11, particulars1985. of specifyThe bill did not a date
occurred,on which the offense but “onstated that or the firstabout

February, 1985, subsequent thereto,half of and Mrs. Arkerson
requested the money,that defendant Warren Stearns return the
which he did not do and has not done.”

readingA requireof RSA 637:3 shows that it does not an
specified.exact date of the offense to be If the date of an offense

crime,is not an necessarilyessential element of the Statethe is not
specified Meekins,bound to the date in the indictment. State v. 127

777, 1048,778, (1986) (citing Spade,N.H. 508 A.2d 1049 State v.
186, 189, 115,118 (1978)); Boire,N.H. 385 A.2d 116 see State 124v.

622, cases,(1984).N.H. In may474 A.2d 568 such a defendant be
upon proofconvicted that he committed the offense on a date other
specified 189,than that in Spade, suprathe indictment. See at 385

A.2d allegeat The116. defendant does not that the ofdate this
particular charged.wasoffense an essential element of the crime

argueseriouslyNor could requireddefendant that the State was
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toprecise on which he formed his “intentpinpoint the dateto
money.victim of herdeprive” the

However, by compelsparticulars the Statethe bill of filed
beyondprove a that the offenseState to reasonable doubtthe

bill; and,in asspecifiedframe theoccurred within the time
Boire,above, required.specifica was not See State v.discussed date

624, (“A particulars proofsupra A.2d at bill of limitsat 474 569-70
requires proof specifies.”).of what it Wespecifies, andto what it
quash properly denied.that motion to washold the

PsychiatricIV. Examination

appealon that the trialthe defendant raises isThe fourth issue
denying motionerror in the defendant’scourt committed reversible

undergo psychiatric prior to trial.a examinationto have the victim
argument.toparagraphsbrief thisThe defendant devotes two

tocompel prosecutiona witnessThe decision to
undergo psychiatric is within the trial court’sa examination

93, 233,Guaraldi, 100,v. 124 N.H. 467 A.2ddiscretion. See State
61, 62, 1126,John, 410 A.2d 1127(1983); 120 N.H.State v. St.237

convincingproduce and(1980). must “‘substantialThe defendant
psychologicalimpugns complaining. . that the witness’evidence .

100,Guaraldi, suprastability credibility. .’”. . atand testimonial
Boisvert, 174, 178,v. 400(quotingA.2d 119 N.H.467 at 237 State

Lewis, 787,48, generally(1979)). v. N.H. 533See State 129A.2d 51
only infind(1987). The such evidence we on the recordA.2d 358

may given police datesvictim have the differentthis case is that the
difficultyplacecontrol took and hadon which the unauthorized

offense,recalling lightIn of suchof the nature thesome events.
true,inconsistency recollection, hardlyeven if is substantialan in

Wepsychological of the victim.compelling a examinationevidence
denying thewithin its inhold the trial court acted well discretion

John, 63,generally supra A.2dat 410defendant’s motion. See St.
at 1127.

V. DismissMotion to

trialas fifth the contention that theThe defendant raises a issue
of thegrantingin not his motion to dismiss at the endcourt erred

notThe that “the record does indicateState’s case. State contends
did,nor, if basismoved for dismissal he thethat Defendant[the]

motion[,] failing] preserve appeal.”to this forof his issue[t]hus
noThe before this court contains reference to defendant’srecord

ruling The defendantmotion to the trial court’s thereon.dismiss or
case,to the close of the State’scontends that he moved dismiss at
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Assumingwhere the record refers a “Benchto conference.” that the
time,defendant did so move at failure preservethat his to a record

rulingof the basis for his motion the forand basis the trial court’s
impossible meaningfullythereon makes it for this court reviewto

purported ruling.the trial court’s

moving partyIt is well established that the “has the burden
‘presenting aof record sufficient to allow this court to thedecide

presented Winders, 471, 477,appeal.’”issue on v.State N.H.127
798, Island,(1985) (quoting Cathay Inc.,A.2d503 802 Brown v. 125

Sup.112, 115, 43, 13,(1984));N.H. 480 A.2d 44 Ct. Rs. 15. This
includes, necessary, providing proceed­“‘burden when a record of

ings Winders, supra 477,inheld chambers.’” at A.2d503 at 802
Brown, 115,(citing supra Accordingly,44).at A.2d at480 since the

motion, groundsdefendant has failed to a recordestablish of his the
therefor, ruling,and the basis of the trial court’s we cannot
speculate judge’s Staples,as to the trial decision. State v. 120 N.H.
278, 285, 320, Brown, 115,415 (1980); supraA.2d 324 at 480 A.2d

Thus, preserveat 45. we hold that appealdefendant has failed to for
denyingthe issue of whether the trial court erred in his motion to

dismiss.

VI. Restitution

arguesThe defendant as a sixth issue that the trial court erred
orderingin Stearns to make restitution from the account in which
put $37,882.99he the he took from the victim. We affirm the trial

court.

states, part,RSA “[a]ny may651:63 in that offender be
238,sentenced to make In Fleming,restitution.” State v. 125 N.H.

242, 107, (1984),480 A.2d 110 this court listed three criteria to be
inmet order to “(1)warrant restitution: restitution will serve to

offender; (2)rehabilitate the compensate victim;willrestitution the
(3) compensationand no other onlyis available.” The criterion the

challengesdefendant in this case is the third one.
The because, alia,defendant contends that inter the victim could

money action,recover her in a compensation is, fact,civil other in
available. The followingdefendant relies on the supportdictum to

argument:his

judgment“A against unemployedan criminal would be of
little collectingassistance judgmentbecause such a would

difficult,be a cumbersome and if impossible,not task ....
Accordingly, should a court determine that a criminal

judgment-proof, i.e.,defendant pursuingis that a civil
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judgment impractical, that,it should also find aswould be
compensationpractical matter, is available tono othera

the victim.”
243, at 111.Id. at 480 A.2d

misplaced.is Thereliance on this dictumThe defendant’s
drawingpassage that,in the conclusionrelies on thisdefendant

inappropriate.judgment-proof, restitution isis notsince Stearns
implyFleming interpreted toin must not beThis court’s statement

judgment-proof ain order for restitutiona defendant must bethat
byupon defendant wasmade. The statement relied theorder to be

Fleming case, inthe facts of the which themade in the context of
indigent damages unliquidated. rule asand the Towasdefendant

exemptsuggests to all defendants who havedefendant would bethe
subjectbeing order,a afrom to restitutionfinancial resources
common sense and the statute’swhich is inconsistent withresult

for restitution.scheme
mayrecognizedlegislature that there be a civil actionhasOur

againstdamages ahas beeneven when restitutionfor ordered
“[a]ny restitution ordered andstates thatdefendant. RSA 651:65

any judgmentpaid awardedfrom the amount ofshall be deducted
by againstbrought the victim . . . the offenderin a civil action

legislature thus,has, made itfacts . . . .” Thebased on the same
appropriate sanction even where otherthat restitution is anclear

damages.may throughcompensation available a civil action forbe

Accordingly, that a defendant who contests awe hold
compensation isnot that “otherorder has shownrestitution

bringmerely by showing plaintiff a civilthat a couldavailable”
indigent.damages notand that the defendant issuit for

SentencingVII.
trial courtthe defendant raises is that theThe seventh issue

yearssentencingin him to from three to sixabused its discretion
years suspendedprison, with two of the minimum onin the State

lengthacknowledgesgood the of theThe defendant thatbehavior.
statutory felonyimposed a class Awithin the limits forsentence is

impositionHowever, of the sentence ishe claims that thetheft.
age personal backgroundgivensevere, health, theand ofthe

militarypreviousparticular, record,civilianin his anddefendant
community underlyingwillingness work and his healthto dohis

including geneticproblems, hearta liver ailment and a serious
disagree.ailment. We
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previously stated, judgeswe haveAs are vested“[t]rial
discretionary powers regard sentencing.”with broad with to State

Rau, 126, 129, 98, (1987);v. 129 A.2d see alsoN.H. 523 100 State
742, 798,Morehouse, 738, (1980);v. 120 N.H. 424 seeA.2d 800 N.H.

Const, pt. I, Hampshire Constitution,18. To theart. violate New
“grossly disproportionatea sentence must be to the crime.” State

Wheeler, 496, 499, 1384,v. N.H. (1980).120 416 A.2d 1386 “Such
[sentencing]abuse of will ifan discretion also occur the trial court

necessaryfails to consider all the relevant factors to the exercise
Stone, 987, 989, 1272,its State v. 122of discretion.” N.H. 453 A.2d

Streeter, 407, 535,(1982); 402,1274 v.State 113 N.H. 308 A.2d 538
(1973).

We thecannot find that trial court abused its discretion
any fact,way. appears given specialin In tothe court have

mitigatingtheconsideration to relevant offactors the defendant’s
order,sentencing pertinent part:situation in its which inreads

strongly“It is recommended that incarceration be served
Countyat the Strafford House of in theCorrection view of

age, priordefendant’s health and lack of criminal involve-
givenment. Particular attention must be to the defendant’s

health . . .”needs.

VIII. Admission Evidenceof

argument appealfinalThe the defendant makes on is
the trial admittingthat court abused inits discretion into evidence

pursuantphotocopiescertain of Hampshirechecks to New Rule of
illegibleEvidence The copies1003. defendant asserts that the were

read,because the dates on the checks were difficult to and that
their unfairly prejudicial.admission was therefore The State

legible that,copiescontends that the were and since the defendant
unfair,failed to establish that their admission was the trial court

properly brief,admitted the evidence. To be this court will defer
rulingthe trial evidence,to court’s on the admission of absent an

Judkins, 223,abuse of 225,discretion. State v. 128 N.H. 512 A.2d
427, court,(1986).429 upon consideringThe trial the matter and
inspecting checks, legiblethe found them and admitted them into
evidence. This court has reviewed the exhibits and found them to

quite legible,be and we therefore hold that the trial court did not
allowingabuse its indiscretion their admission.

Affirmed.
All concurred.

Johnson, JJ.,and participated only reargumentBatchelder on
of the restitution issue.


