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appearsit that the board had before it evidence of sales
prices comparableof property,other pricethe sale of the
property question,in appraisalsand several propertyof the

question,in we are unable to tell how the board evaluated
this evidence. appearsWhen there to be some credible

board,evidence before the a decision that amounts to a bald
taxpayerconclusion that the satisfyhas failed to his burden

proof cannot, more,of without supportbe sufficient to the
board’s decision.”

Appeal Harvey Assoc’s, 26,Road 122 N.H. at 440 atA.2d 13.of

We therefore reverse the decision of the board of tax and
appealsland and entryremand to the board for of an order

granting requestedthe abatement.

Reversed, and remanded.

All concurred.
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zoning case, LandThayer, plaintiff, New LondonJ. In this the
Association), appeals Superior Court’s(the theUse Association

Zoningupholding Board of(Cann, J.) the New Londondecision
grant special exception to LakesideAdjustment’s (board) of a

principalin TheLodge, (Lakeside), the intervenor this case.Inc.
zoning requirement whichwhether a ordinanceissue before us is

use, priorparticular it was amet a land becauseneed not be for
use, in for thenonconforming nevertheless be met ordermust

required newspecial exception for ato obtain thelandowner
follow, we reverse.development land. For the reasons thatof the

vicinityingroup private theAssociation is a of landownersThe
abutting property in NewLakeside’s located on Route 103Aof and

consistingoperation ofLakeside is a commercial motelLondon.
parcelhousekeeping ofunits located on a seventeen-acreseventeen

owns aland on the east side of Route 103A. Lakeside also small
103A,lodge,opposite of Routeparcel of land the on the west side

area,Sunapee. beach a small dockon the shore of Lake From this
by Sunapee.owned Lakeside extends into Lake

Agriculturaloperates within a district classified asLakeside
ordinance,(ARR) TheRural Residential under the ordinance.

1958, densityin of onewas enacted allows a maximumwhich
per Since Lakeside wasresidence two acres within ARR districts.

effective,operation its owners havein before the ordinance became
operation as noncon-been allowed to continue their commercial a

use,forming requiredon less than the number of acres.
requires projects, orThe ordinance that all condominium

Developments” special exception(PUD’s), meet“Planned Unit
requirements. applied special exceptionLakeside to the board for a

24, 1985,plans Mayproceed with its On the boardto for PUD.
granting special exception whicha notice of decision a wouldissued

raze, relocate, seventeen newallow Lakeside to and construct
building oncondominium units and one clubhouse the seventeen-

lodgeparcel. Currently, whichacre Lakeside consists of a main to
connected, buildingseight whichsix units are and additional

lodge. buildings vary in theirsurround the main These additional
they proposedin number of units contain. The PUDsize and the

existing substantially: existingchangewould the site the structures
down; units be clusteredwould be torn the seventeen new would

two-family dwellingtogether propertythe in unitsaround one- or
sizes; sitework,varying includingand extensive the establish-of

networks, entryway,pondment of new road a and a new would
clubhouse,plan proposedThe which would bebe conducted. also a
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dwelling unitsaccessory Though the number ofuse.as anclassified
same, in combinedplans call for an increasethe thewould remain

20,250 squarespace feetstorage, garage common fromliving, and
requested permission to45,262 has alsosquare feet. Lakesideto

however,boats;additionalsize to accommodateincrease the dock
request the dockand referredconsider thatdeclined tothe board

Board.the State Wetlandsissue to
Lakeside,exception thegranted special toaAfter the board

rehearing, board deniedpetition for which thefiled aAssociation
Thereafter, requested7, twicethe Associationon 1985.June

rehearing. requests wereBothpetition forpermission to amend the
appeal with theMeanwhile, filed anAssociationthedenied.

merits,15,July August in a on the1. decisionsuperior court on On
grant special exceptionof asuperior upheld the board’sthe court

followed,by Lakesideappeal Association andtheto Lakeside. This
superior havearguing the court shouldcross-appealed, that

timely theappeal not filed withinasdismissed the Association’s
byperiod provided RSA 677:4.appeal

cross-appealeasily dispose the issue on beforeofWe can
677:4, Appeal fromaddressing issues. RSAthe Association’s

“[a]ny personRehearing, thatstatesDecision on Motion for
zoningby any board ofaggrieved or decision of theorder

dayssuperior aftermay apply the court within 30adjustment... to
interpret. willrecorded . . .” Wecomplained of has beenthe action

plain meaning.according their RSAof tothe words the statute
306, 796,Sununu, 302, (1985).490 A.2d 800King v. 126 N.H.21:2.
“rehearing.” Munger v. Townappeal a of aThis is one from denial

196, 198, 418,Exeter, (1986).419 The board128 N.H. 512 A.2dof
rehearingpetition on 7. TheAssociation’s for Junedenied the

July 1,appeal superior court on withinfiled its to theAssociation
lightperiod provided in RSA In of theappropriate time 677:4.the

whollystatutory presented, Lakeside’s claim isscheme and facts
arguments.lacking the Association’sin merit. We now turn to

First,appeal.issues on thisraises five differentThe Association
nonconforming densityprior cannotthat athe Association asserts

density gain specialsatisfy requirements to ato currentbe used
Second,development. the Associationexception plannedas a unit

proposed structures andthat Lakeside’s removal of oldcontends
larger upon a lot with areplacement with new structures

density requires the town’snonconforming a variance fromuse
requiredexception, iszoning speciala whichordinance rather than

Third, claimingdevelopments. lack ofplanned unitfor all current
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validity of thebasis, questions theevidentiary the Associationan
accessorybuilding, as anseparate clubhouseapproval of atown’s

Fourth, the Associationresidential units.the seventeenuse to
board,board, the wetlandsin deferral toitsthat theasserts

impact of theaspects of theunlawfully allto considerrefused
includingneighborhood, theupondevelopment theplanned unit

Fifth, that theAssociation contendsthearea and dock.waterfront
evidence, thewhereto considerimproperly refusedsuperior court

contraryinvolving toproof evidenceofmade an offerAssociation
ruling inOurthe board.by beforepresented Lakesideevidence

dispositive of thetwo ison the first issuesthe Associationfavor of
remaining issues.

approvals must be theAlthough provides that PUDordinancethe
argues boardthat theexceptions, the Associationsubject specialof

nonconforming densityof itserroneously the useallowed Lakeside
special exception. Underrequirements for asatisfy one of theto

applicantrequirements which an mustordinance, there are sixthe
exception. relevantmay grant special Theathe boardmeet before

that:XIV(A)(6), which statesrequirement under Article “[t]heis
compatible spiritwith theuse shall beproposed structure and/or

densityincluding stand-Zoning itsOrdinanceintent of thisand
use, (B)nonconformingregulates and sectionXIIards.” Article

changedexisting nonconforming not be“any use shallprovides that
nonconforming use.”anotherto

24,May 1985, notedthe boardIn of decision onits notice
nonconforming density ... ischange pre-existing“no in thethat

nonconforming usethat theproposed,” and the board determined
qualifiesproject for“lawfully if the otherwisebe continuedcould

“findings of fact arespecial exception . .” The board’sas a . .use
reasonable, the decisionprima and andlawfuldeemed facie

vacated, except for errorsorappealed not be set asidefrom shall
by probabilities,law, persuaded the balance ofthe court isof unless

it, . . . decision is unreasonable.”before that saidon the evidence
71, (1987).Gilford, 534 A.2d 717Margate Town 130 N.H.v. of

us, find that theHowever, reviewing record before wetheafter
continuing nonconform­basic character ofboard misunderstood the

ing this case and hold as a matterapplicable to the facts ofuse as
exception.granting specialin theerredof law that the board

priorNonconforming existuses relate to conditions which
674:19;passed. Arsenaultzoning is RSAto the a ordinancetime

356, 358-59, 60, AKeene, (1962).187 A.2d 62v. 104 N.H.
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nonconforming existinguse is a use in fact on the land at the time
adoption Son, Concord,of of the ordinance. R. A. Vachon & Inc. v.

113,107, 646, (1972). right112 N.H. 289 A.2d 650 The to maintain
nonconforming protect propertyuses is meant to aowners from
retrospective application zoning ordinances, propertyof so that

may using enjoyingowners propertycontinue and their when their
prior zoninguses were lawful to the enactment of a ordinance or

amendment thereto.

Generally, right previouslythe to continue a lawful use
property zoningof one’s after enactment of a ordinance that

prohibits right recognized bysuch use is a vested the New
Hampshire HampshireConstitution and our New statutes. N.H.

I, 12;pt. 677:19; Brust,Const. 2 Hamptonarts. & RSA Town v.of
463, 468, 458, (1982); Colby Rye,122 N.H. 446 A.2d 460 v. Town of
991, 992, 1270,122 (1982);N.H. A.2d Metzger453 1271 v. Town of

Brentwood, 497, 502, 954, (1977);117 N.H. A.2d374 957 State v.
Paille, 347, 352, 663, (1939). right90 N.H. 9 A.2d 666 Because the

vested, may future,is it be continued into the where a substantial
placed uponreliance has been use or where the intent to usethat

property particular waya in a is evident at the time the ordinance
creating nonconformingthe use is enacted. Wunderlich v. Town of
Webster, 283, 286, 1177,117 N.H. (1977).371 A.2d 1179

Nonconforming may expanded, expansionuses be where the
activity, closelyis a natural piecerelated to the manner in awhich

propertyof is used at the time of the enactment of the ordinance
creating Brust,nonconforming 468,the use. 122 N.H. at 446 A.2d

461; 514,Syzmanski,at (Conn. 1962);State v. 189 A.2d 516 Cir. Ct.
Corp., 1286,In Re (Pa. 1978);Freid-El 383 A.2d 1288 Commw. Ct.

Zoning However,82 Am. Planning (1976).Jur. 2d & 196§
enlargement expansion may mayor not be substantial and not

premises property proportionally adequate.render or less

right, nonconforming mayAs a vested the use be
passed subsequent Hudson,on to title holders. Robillard v. Town of

477, 479, 1379,120 N.H. (1980). change416 A.2d 1380-81 A mere
occupancy occupancyfrom tenant to owner is not an extension of

nonconforminga Newbury, 399, 403,Isabelle v.use. 114 N.H. 321
570, J.,(1974) (Grimes, dissenting);A.2d 573 see v.also Beers Board

Adjustment, 305, 316,Super. 130, (N.J.75 N.J. 183 A.2d 136of
Super. App. 1962); Anderson,Ct. Div. 1 R. American Law of
Zoning However,(1968). nonconforming6.40 the creation of a use§
depends upon configuration specificthe pointof facts at a certain
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time; therefore,in in order to determine how much a nonconform-
ing may expanded changed,use be or we must look to the facts
existing nonconformingwhen the use was created. L. Grossman &
Sons, Gilford, 480, 483, 1178,Inc. v. Town 118 N.H. 387 A.2dof

(1978); Leskiewicz, 462, 467,1180 New London v. 110 N.H. 272 A.2d
856, (1970).860 We must also consider the extent to which the
challenged purposeuse reflects the prevailingnature and of the
nonconforming use, challenged merelywhether the use is a

using originaldifferent nonconformingmanner of the use or
use,whether challengedit constitutes a different and whether the

substantiallyuse will impact upon neighbor-have a different the
Leskiewicz, supra 468,hood. New London v. at 272 A.2d at 860.

respect Lakeside,With nonconformingto the use relates to the
operationexistence and of a seventeen-unit motel on a seventeen-

parcel Althoughacre of land. zoningthe current ordinance has
demanding densitymore requirements, the owners of Lakeside

righthave a operationvested to continue the of their seventeen-unit
motel as it existed passed.before the town’s ordinance was Absent

willing relinquishmenta use,nonconformingof its mayLakeside
substantially changenot waythe in which the motel units were

situated parcelon the seventeen-acre nonconformingwhen the use
was created.

Here, proposed plannedLakeside’s developmentunit involves
expansion beyond the use rightwhich its encompasses.vested

development plans go beyondLakeside’s any expansionfar natural
of the nonconformingcurrent changesuse. The which Lakeside
proposes required for,are theynot reasonably to,nor are related
the continuation of the use that zoningexisted at the time the

passed.ordinance was mayLakeside presentnot use its noncon-
forming satisfyuse to zoning requirementsordinance for a new use
which was not in existence zoningat the time the ordinance was
passed nonconformityand the established.

Denial of requestLakeside’s special exception,for a
because it did not densityconform to requirementthe zoningof the
ordinance, does not rightrestrict its vested to continue its motel
operation, requirenor does it change, anyLakeside way,to in the

inmanner which the motel units are uponnow situated the land.
A special exception permitted uponis a use certain conditions as

Zoningset zoningforth in a town’s Rathkopf,ordinance. 3 Law of
Planningand (1987).41.02 generally recognizedIt is§ in this

that,State in considering grant specialwhether to exception,a
zoning may varyboards anynot requirementsor waive of the as
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Manchester,zoning v.ordinance. Shell Oil Co.set within theforth
76, 501, Cray,78, (1957); 89 N.H.A.2d 502 Stone v.101 N.H. 133

487, 517, is483, (1938). zoning521 A not200 A.2d ordinance
discriminatory permits existingit the continuation ofbecause

ofprohibitingand the creation newstructures conditions while
485,Stone,type. supra ator of the same 200structures conditions

permission outside theA.2d at 520. If Lakeside seeks to act
densityordinance, require-may applyit for a from thevariance

466,Leskiewicz,New v. N.H. atments of the ordinance. London 110
A.2d at272 859.

Althoughby nature, zoningZoning, its is restrictive.
may permit nonconform­expressly the continuation ofordinances

uses, zoninging by very spiritviolate ofsuch their nature theuses
222, 224, 328,Hollis,Flanagan 112 A.2dv. N.H. 293 329laws.

zoning strictlyTherefore, policy law(1972). is the of to construeit
zoning provide for continuation ofprovisions which theordinance

469,Blood, 466,nonconforming v. N.H. 146 A.2dKeene 101uses.
zoning carefully limit262, (1958). policy of law is to the264 The

nonconforming Arsenault v.enlargement of uses.and extension
359, 60, Nashua,356, (1962); Ackley v.Keene, 187 A.2d 62104 N.H.

6,551, 554, purpose(1960).A.2d The ofN.H. 163 9 “ultimate102
zoning regulations [contemplates nonconformingthat shoulduses]

conformity pos­completely rapidlyas asto andbe reduced
(1976).Zoning Planning. .” 82 2d and 191sible. . Am. Jur. §

prioressence, itsIn the board allowed Lakeside to use
satisfy exception.nonconforming requirement speciala for ause to

By granting exception, allow Lakesidespeciala the board would
unnaturally expand priorsubstantially change upon itsandto

nonconforming interpre­hold board in itsuse. We that the erred
nonconforming ofthe of uses and thosetation of basic character

nonconforming maywhich uses be continued.circumstances under
Accordingly, upholding thereverse the trial court’s decisionwe

grant special exceptiona to Lakeside.board’s of

Reversed.

Johnson, J., sit; Brock, C.J., dissented; thenot othersdid
concurred.

recognized nonconformingBrock, C.J., dissenting: twoThere are
nonconformity ais asproperty:this one its commercialuses on

nonconformity.density plaintiff’s soleits Theand the other ismotel
nonconforming density; specifically,challenge is to theas to use
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nonconformity satisfyusing density to theappropriateness of the
density oneexception, requires a ofzoning special whichordinance

existingargue that thefamily per plaintiff does nottwo acres. The
Rather,family changed.nonconforming per will beuse of one acre
satisfyargues allowed toplaintiff that Lakeside should not bethe

densitynonconformingexception use becausespecial with thisthe
adopting plaintiff’szoning requires In theordinance otherwise.the

zoningsubsequently enactedargument, majority holds that athe
rightnonconformingmay preexisting usedefeat a vestedordinance

holding.density. supports such aI not believe that the lawas to do
nonconforming rightmajority recognizes use is aThe that a

law,statutes,right previous caseprotectedis under ourvested and
12;I, 2 Townpt. arts. andand the State Constitution. N.H. Const.

458,Brust, 463, 468, (1982);Hampton 122 A.2d 460v. N.H. 466of
any zoningright acquired,RSA Once the to a use is674:19.

subsequently prevent that use isordinance enacted which would
inapplicable party having right supra.Brustto the the to the use.

density,Therefore, nonconformingpreexisting use as toLakeside’s
family acre, rightper predatesthatof one is valid as a vested the

Inc.,zoning Enterprises,v. 115 N.H.ordinance. See Durham White
645, 650-51, 706, (1975).A.2d The limitation on noncon­348 710
forming rights longprovides partya notuse that so as does
substantially change use, maypurposethe nature and of the it

enjoy supra.continue to that use. Brust
case, correctlyIn this I thatbelieve that the board ruled
preexisting nonconforming propertyLakeside’s theuse of as to

density validly against zoningappliedcould be the ordinance
requirement density family Contraryperof a of two acres. toone

byposition adopted majority,the the this does not amount to a
change plaintiff changein use. The concedes that a from motels

permissible only changeinto condominiums is because it results a
937, 943,ownership. Corp.,of Town Seabrook v. Tra-Sea 119 N.H.of

240, (1979).410 A.2d 243
believe,majority by confusing,The reaches its conclusion I the

nonconforming density nonconformingpropertyuse of the with its
use, bycompounds problem addingcommercial and the a

only nonconformingpertinent plaintiffdiscussion to structures. The
itself, analysischallengedoes not the motel structure and an of

structures, event,anyin is to a discussion of nonconform-irrelevant
ing uses.
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density,except proposedrespects,In the condominiumall other
special exception requirements.development The board’smeets the

findings assurances, which it receivedrecited numerous detailed
concludingbyincorporated reference, before thatinto evidence and

nonconforming operation to residencesa shift from a commercial
completed projectThe board noted that thewould benefit the area.

compliance representations,statements, andhad to be in with the
by, amongpresenteddescriptions others, the architects for the

zoningportionsdeveloper pertinent cited of theas well as
findingsThe board also made that the condominiumsordinance.

orderlyharmony surrounding area and thewould be in with the
Agriculturaldevelopment district, andthe Rural Residentialof

environment,adverse effect on the the futurewould not have an
adjacent surroundingdevelopment lands, or the value ofof

findings primaproperty. of fact are deemedThe board’s facie
bylawful, I no error the board or the court that wouldand find

bycontrary adopted majority. Respectfully,position thelead to the
therefore, I dissent.
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