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density,except proposedrespects,In the condominiumall other
special exception requirements.development The board’smeets the

findings assurances, which it receivedrecited numerous detailed
concludingbyincorporated reference, before thatinto evidence and

nonconforming operation to residencesa shift from a commercial
completed projectThe board noted that thewould benefit the area.

compliance representations,statements, andhad to be in with the
by, amongpresenteddescriptions others, the architects for the

zoningportionsdeveloper pertinent cited of theas well as
findingsThe board also made that the condominiumsordinance.

orderlyharmony surrounding area and thewould be in with the
Agriculturaldevelopment district, andthe Rural Residentialof

environment,adverse effect on the the futurewould not have an
adjacent surroundingdevelopment lands, or the value ofof

findings primaproperty. of fact are deemedThe board’s facie
bylawful, I no error the board or the court that wouldand find

bycontrary adopted majority. Respectfully,position thelead to the
therefore, I dissent.
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(K.Clauson, Whelan,&Smith of Hanover William Clauson on
the orally), plaintiff.brief and for the

Upton, Smith, (Richard UptonSanders & of F.Concord on the
orally),brief and for the defendant.

Brock, defendant, Hillebrand,C.J. The appealsDr. Thomas
from bya divorce (Larrydecree recommended the Master B.
Pletcher, Esq.) byapproved Superior J.).and (Contas,the Court Dr.

however,appeal;Hillebrand raises onlynumerous issues on those
fully argued addressed,which were briefed and are and canthese
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(1) inerredwhether the trial courtas follows:be summarized
purposespropertyincluding marital forassets ascertain business

(2)determining estate; trialwhether themaritalthe value of theof
propertyvaluing of theasof the maritalin the assetscourt erred

August (3)hearing, 6, 1986; trialwhether theandfinalof thedate
calculating Dr.income available tothe amount ofincourt erred

alimony support.payment For theand childofHillebrand for the
part,part, remand.follow, in andin reversewe affirmreasons that

theyparties 1976,27, 1969. Inon Decemberwere marriedThe
purchased anClaremont, Dr. hadwhere Hillebrandtomoved

secretaryexisting practice. aworked asMrs. Hillebranddental
working capacitymarriageprior afterin thatand continuedtheto

January,couple’smarriage infirst childof theuntil the birththe
parties children, with Mrs.who residehave three minorThe1974.

awarding partiestemporarypursuant bothdecreeto aHillebrand
temporary physicallegal custodyjoint Mrs. Hillebrandand

only employmentcustody. the birthsinceoutsideMrs. Hillebrand’s
generalbookkeepercouple’s as a andhad beenthe childrenof

in office.Dr. Hillebrand’sassistant
August,separatedparties filed theMrs. Hillebrandin 1982.The

citingJuly 21, 1983, Atirreconcilable differences.libel ondivorce
Superiorhearing temporary 1, 1984,thedecree on Octoberfor aa

actingJ.), of the Masterthe recommendation{Contas, onCourt
things,amongEsq.),{Larry ordered, that Dr.Pletcher, otherB.

supportpay per Mrs.for$4,000 month as combinedHillebrand
hearing andBetween thisthree minor children.and theHillebrand

purchasedhearing, anda new residenceDr. Hillebrandfinalthe
existing professional Hisoffice.onto hisan addition builthad

practice purchased automobile.a newdental
hearing, parties valuation andcontested thetheAt the final

support.propertydisposition Theof reasonableand the amountof
days, Aprilhearing encompassed 1986,4, andthe first oncourttwo

August Dr. Hillebrand6, master found1986. Thelast onthe that.
Accordingly,year.just he recommended$200,000aunderearned

perpersupport month andchildamount ofin the $800child
peralimony also made$3,100 month. The masterofin the amount

inventoryconcerningfindingsvery specific ofthedetailed and
assets, of thethe allocationassets, andvalue of thosethemarital

distributingacceptedparties, incourtwhich thetheassets between
responded with acourt’s orderto theDr. Hillebrandthe assets.

request,Followingrequest of this hethe denialfor reconsideration.
longstandingappealed rule inmindful theWe areto this court. of

jurisdiction in divorcediscretionhave broadtrial courtsthatthis
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matters, upholdand we will their decision unless an abuse of
is or the court erred as a matter of law. Rubendiscretion shown

733,Ruben, 358, 360, (1983);A.2d see alsov. 123 N.H. 461 734
Dionne, 638, 640, 319, (1987)Dionne v. 129 N.H. 531 A.2d 320

Russman,alimony distribution);(property and Russman v. 124
593, 596, 1017, (1984) (child support).N.H. 474 A.2d 1019

I. Business Assets in the Marital Estate

includingthat erred in officeThe defendant claims the master
receivable, profes-equipment, accounts and business cash of the

attemptsin tosional association the marital estate. The defendant
Grandmaison,rely support analysisfor on our in Grandmaison v.

268, (1979).A.2d119 N.H. 401 1057

court, Grandmaison, upheld propertyinThis a award that
$400,000 closely-heldinexcluded the husband’s interest a business

inventory 270,from the of Id. A.2d at 1058.marital assets. at 401
marriage,purchased prior couple’sThe business had been to the

and the court found that neitherthe wife had contributed assets
271,development.nor A.2dsubstantial labor to its Id. at 401 at

distinguished present1059. Grandmaison can be from the case on
grounds purchased professionalthe that Dr. Hillebrand the

marriageassociation thatafter the and there was evidence to show
directly development.Mrs. Hillebrand did contribute Into its

general, practice partit is common to include business assets as
estate, Goldberg,of the marital see B. Valuation of Divorce

(Supp. 1987), byAssets 15.14-15.14-35 and we find no error the§
considering jointin property.court these assets as marital

II. Valuation Assetsof

Dr. approvingHillebrand next claims that the trial incourt erred
hearing, August 6, 1986,the date of the final as the date to value
contends, alternative, propertythe marital estate. He in the that the

filingshould have been valued either as of the date of the of the
libel, 21, 1983,Julydivorce or as of insome other date chosen the

discretion of the master.

Nothing Hampshire statutoryin New case law or law
suggests filingthat the date of the of the divorce libel is the
preferred assets, adoptvaluation date for marital and we decline to

rigid position today. agree filingsuch a We that the date of the
of the possibledivorce libel is a fixed date asand such is one of the

valuing parties. majoritydates for the marital assets of the The vast
jurisdictions provideof that the trial court has inwide discretion
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placeddetermining maritalvalue should be onon which athe date
options.filingassets; the available Seeserves as but one ofthe date

Taylor Taylor,(Del. 1985);Bachtle, v. 436A.2d 1235Bachtle v. 494
(Ind. 1982); Berish, 318,2d 432Berish v. 69 Ohio St.N.E.2d 56

Super. 1986).Sergi, (Pa.Sergi(1982); v. 506 A.2d 928183N.E.2d
preferringmajority view, our trial courtsto leaveto theWe adhere

equitableeffectingin antheir sound discretionfree to exercise
HampshireDouglas,C. 3 Newmarital assets. Seeofdistribution

Family Supp. 1987).(1982391,Practice, §§ &Law 392
pronetypes marital assets are morecertain ofWe do note that

system others,than andin in our free marketfluctuations valueto
beyond partygivenany control of eithertime is thevalue attheir

proceeding. stocks are but twoReal estate andin the divorce
specialattemptexamples rules forto enactRather thanof these.

type property, courtthe of the trialof we leave it to discretionthis
preferred assets, butvaluation date for suchtheto determine

unanticipated fluctuationsmarketfor its considerationcommend
party can influence.neither to the divorcewhich

throughcase, considerablethatIn Dr. Hillebrand contendsthis
part, forces,marketnot due to outsideeffort on his andtime and

the date thatassets betweenthe value of his businesshe increased
the final decree ofand the date oflibel was filedthe divorce

filingextraordinaryargues efforts between thethat hisdivorce. He
recognizedyearsdecree, later, befinal shouldlibel and theof the

propertyby distribution.favorablea more
acknowledged Dr. Hille-the masterrecord indicates thatThe

contributing in the value of theto the increaseefforts inbrand’s
manyamongprofessional thatserved as one factorassociation.This

allocating estate andthe business realinthe master considered
including equalthe divisionDr. Hillebrand. Notassets tobusiness

property in excess ofstock, valuedDr. Hillebrand receivedof the
includingproperty, areceived$310,000 while Mrs. Hillebrand

justpromissory note, $200,000.at over$100,000 valued
argumentLikewise, merit to the defendant’sthere is no

failing anin to chooseits discretionthat the court abused
ground that the limited timedate on thevaluationalternative

by “an unusual andmarital masters createdfor trialsscheduled
bringingdelay” Aits merits.in the case to a trial oninordinate

maydelay getting to beof a case be a factorin to the merits
by choosing appropriatean valuationcourt inthe trialconsidered

delaypartproperty. case, theIn at least ofmarital thisdate for
changed twice.defendant counselto the fact that theis attributable

years perallegationssupports isthat threeneither hisThe record
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period argument plaintiffanse unreasonable nor his that the
intentionally delayed byproceedings filing contemptthe motions.

Overall, supportswe believe that the record the conclusion that
distributingmaster sound in thethe exercised discretion marital

estate, dispositionother than the Dr.of Hillebrand’s retirement
plan, responsibilitywhich we discuss below. The courttrial met its

equitably, seepartiesto divide the marital assets of the Grandmai-
son, 271, 1059, goal long-in119 N.H. at 401 A.2d at with athe

marriage being equality. Hodgins Hodgins,term such as this v. 126
711, 715, 1187, Rahn,(1985);A.2dN.H. 1190 Rahn v. 123497 N.H.

222, 225, 268, Douglas,(1983); generally459 A.2d 270 see C. 3 New
Hampshire FamilyPractice, Law 392.§

respectWith the theto issue of valuation of his retirement
agreeplan, we with the defendant that the court intrial erred

disregarding supra.Hodgins Hodginsour in indecision We stated
if percentage party’sthe decree a ofthat divorce awarded one

party,pension to the aother decree must take account of“[s]uch
only pensionfact thatthe those benefits which are attributable to
employment during marriage subjectthe retiree’s the are to

716,supraHodgins, (emphasisdistribution.” at 497 A.2d 1190at
added). compute appropriate percentageTo the partyeachfor we
stated that:

percentage by dividing“The would be derived the
number of employed, duringmonths was[the defendant]

priorthe marriage and to commencement the divorceof
proceedings, by the total ofnumber months of credits he
will pensionhave earned toward his as theof date
benefits commence.”

Hodgins, supra 716,at 497 (emphasis added).A.2d at 1190-91 The
proceedings 21,divorce in Julythis case commenced on 1983. Since

ruling Hodginsthe master inerred that not controldoes in
calculating* inMrs. Hillebrand’s interest Dr. Hillebrand’s retire-

plan,ment we remand for pensionreconsideration of the award in
light Hodgins.of

contends, addition,Dr. Hillebrand in histhat decision to
increase the planvalue his discretionaryof retirement was not a
one, nor was the increase in Rather,value made with marital assets.

contends, necessaryhe changesthe increase was due to in the tax
disagree. Althoughlaws. We may necessaryit have been from a

perspective,tax correctlywe believe the master ruled that Dr.
Hillebrand hisexercised own discretion and that his decision was
a unilateral one. The fact Dr. changesthat Hillebrand acted due to
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nothing change nature ofin the tax laws does to the unilateral his
Hence, assets,that Dr. Hillebrand used maritalact. to the extent

filed, thethe that the divorce libel was to increase valueafter date
may, usingplan, discretion,the court its allocateof his retirement

greater planin to Mrs. Hillebrandinterest the retirement thana
equitablyHodgins provides compensateor herthe rule otherwise

Hodgins,light supra 716,of factors. atin all other relevant 497
Grandmaison, 271,1190;at see also 119 N.H. at 401 A.2dA.2d at

Seymour, 433, 602,1059; 425,N.H.Heath v. 110 270 A.2d 608
Hodgins,(1970). in if theWe reiterate what we said that court

Hodgins rule, itsto from it should state reasonsintends deviate the
rulings supportingspecific findings and itsmake decision.and

Hodgins, supra 715, A.2d atat 497 1190.

Alimony Supportand ChildIII.

argument theto defendant’s that courtWe turn next the
alimonydetermining forof income availablein the amounterred

support. noaward. There is meritWe affirm the court’schildand
failing toerred inclaim that the master takethe defendant’sto

purposesthree-year average income for ofof defendant’sa
support payments.determining The defendantthe amount of

maypaymentssupport on income andfluctuate basedthatconcedes
party may petitionprovides for aRSA that either458:32that

changeanysupport payments a ofat timeofmodification
Chenausky,Chenausky 116,128 N.H.v.warrants it.circumstances

provide(1986).156, to that120, 159 We read this statute509 A.2d
presentsupport the of income. Thereis determined on basischild
income-averagingsuggestsnothing athat that isin the statuteis
obligations.determining supportchildmeans forvalid

Likewise, Dr. claimthere is no merit to Hillebrand’s that
plan innot included histo his retirement should becontributions

alimonydetermining support payments.or childincome in
byoptionplan an takento a retirement are anContributions

bythey requiredemployee self-employedperson; law.are not Dr.or
goodarguments such make businessHillebrand’s that contributions

customary, theythat minimize a current taxand are orsense
moneytoday, position theare not inconsistent with the thatburden

grossplan partis of histo the retirement neverthelesscontributed
correctly concludingTherefore, the included it inincome. master

year.just $200,000 aDr. Hillebrand earns underthat

part;in reversed inAffirmed
part; remanded.
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Thayer, J., Souter, J.,Johnson, J., sit; with whomdid not
Batchelder, J.,specially; concurred.joined, concurred

Thayer, J., concurring specially: I marital mastersbelieve that
distributingshould, using injudges their discretiontrial whenand

action, equities,parties in consider certainassets of the a divorce
However,in since the valuation dateand that was done this case.

onlymay parties but thebe critical to not thefor various assets
orderly presence ofjustice, we must await the theadministration of

givenguidance inshould befull court to determine whether more
inappropriately raised futurearea. When these issues arethis

cases, knowledgeablehope participation membersI will for the of
curiae.of the bar as amici

Souter, J., joins specialin concurrence.the
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