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declininginjudge reasonable discretionThe trial exercised
to relief underwas not entitledinquiry, and the defendantfurther

McDonough PowerSeeor State Constitutions.either the National
548,Greenwood, (1984); v.556Equipment, Inc. v. 464 U.S. State

Cross, 738,supra 519 A.2d at 276.at

Affirmed.

All concurred.
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attorney generalStephen (DavidMerrill, Peck, assistantE. S.
attorney general, orally), Department ofon the brief and for the
Revenue Administration.

by orally,Bentley, Keene,P. and for the Estate.Michael of brief

CountyappealsThayer, J. The State from the Cheshire Probate
byvacating(Espiefs, J.) thedecision the assessmentCourt’s

(DRA)department taxof revenue administration of an inheritance
jointly property pursuant chapter 86, ourdue on held to RSA

orderingLegacies partialstatute, and aand Successions taxation
question presented :9,is and whenrefund. The whether RSA 86:8

together, require jointly property,the survivors of held whoread
paid property, paythe a tax onno consideration for to succession

property, paythe entire value of the or whether the survivors must
upon bya tax based fractional thethe undivided interest owned

probatedecedent at the time of his death. The court determined
uponthat the tax should be assessed one-decedent’s fractional

passedinterest which hisfourth to survivors at death. We reverse.
conveyed1981,In decedent Oscar Hebert certain real estate

by Swanzey nephewshim inowned to himself and to three of his
joint rights survivorship. nephewsas tenants with of None of the

anyprovided conveyance.consideration for the Mr. died inHebert
property appraised1986, $73,500.and the was at that time at

$11,025The DRA had calculated a tax of on thebased entire
property. nephews paid subsequentlyvalue of the The the tax and

brought appeal County pursuantan in the Cheshire Probate Court
probateto RSA 86:47. The court determined that the tax should

only uponhave been based the fractional one-fourth interest owned
by prior death,decedent to his rather than on the interest.entire

$2,756.25The court determined that the tax due was thanrather
nephews$11,025 and ordered the State to reimburse the thefor

paid. appeals.excess tax The DRA now
probate upon readingdecision,In its the court relies a of RSA
pertinent part:86:8, which instates
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property, real orWheneverOWNERSHIP.“86:8 JOINT
personsjointpersonal, names of two or moreheld in theis
rightpersons,upon the of, of one of such. . the death.

ownership possessionandorto the immediatethe survivor
propertyenjoyment shall be deemed a transferof such

chapter,provisions in the sameof thistaxable under the
propertythough which suchthe whole toasmanner

by parties as tenants inwas saidrelates oivnedtransfer
bequeathedor to the survivorand had beendevisedcommon

jointby owner . . .such deceased
(Emphasis added.)

language, propertylight thethe court determined thatIn of this
by parties common,the as tenants inconsidered as owned“shall be

[only] proportional tenant hadinterest of the deceasedand that the
that, 86:9,also declared under RSA. . . .” The courtbeen devised

ownershippresumption in the“[t]here . . . that remainsis no
original joint simply of the absence of contributionstenant because

surviving joint RSA 86:9 reads:of tenants.”

SHARES. To the extent that—MEASURE OF“86:9
acquired byjoint property is the use of thesuch account or

bypayable,persons to whom it is or whomfunds of the
separateheld, interest of each for theit is the value of the

by propor-purposes chapter shall be measured hisof this
purchase pricecontribution to the fund or to thetionate

property.”theof
argues provided the entireDRA that since Mr. HebertThe

propertyproperty, isthe the full value of theconsideration for
agree.subject upon We The full intent of theto tax his death.

mayconcerning taxing jointly propertylegislature bethe of held
by reading together. form,Inthe statutes its currentunderstood

jointlysurvivorship rightthat the toRSA sets forth the rule86:8
uponproperty the of oneas a taxable transfer deathheld is treated

joint applies situations where there hasowners. RSA 86:9 toof the
by jointunequal owners. The court’san contributionbeen

onlyappliesinterpretation that“if and to the extentthat section 9
byjoint property acquired thethe contributions ofthe was

very purposein it undermines the ofsurvivors” is erroneous that
statutory scheme, thattax the beneficial interestthe which is to

Peoplepasses 209,96, 100,Varel, 211Ill. 184 N.E.death. v. 351at
(1932).
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to theno contributioncase madenephews in thistheSince
to theirattachesproperty, no valueprice thepurchase of

assessing a transfer taxpurposethe ofinterests forproportionate
property isAccordingly, of thethe full valuechapter 86.under

taxed.

per se. In re Plaistedare not estate taxestaxesSuccession
They to the350, (1969). not relatedoEstate, 253 A.2d 48109 N.H.

Rather, they meant to tax interestsareestate.of a decedent’svalue
315,313,Estate, 100N.H.98pass In re Grondinwhich at death.

taxes, joint160, In the absence of succession(1953).A.2d 162
Thus,testamentary suchsubstitutes.be used aswouldtenancies
preventingpurpose ofthe validlegacy statutes serveand succession

v.Millerescapes from taxation of succession.lawfulotherwise
202,144, 148-49, (1955).112 A.2d 204Connelly, 142 Conn.

presumptiona rebuttableRSA 86:6-a establishesBecause
with the intentyears madegifts two of death aremade withinthat

argue ontaxes, for the first timeinheritance defendantsto avoid
years months before deathandappeal that a transfer made four five

thisthe merits ofwill not address furtheris not taxable. We
appeal,Onargument, raised in the court below.since it was not

presented first to theof issues notwill decline reviewwe
Merrimack, 125Realty Townappropriate Sklar v.court below. of

149,321, 328, (1984).A.2d 153N.H. 480

argue interpretation of RSADefendants also that DRA’s
giftrightproperty owner the to make a valid86:8 and :9 denies a

applicationtheproperty. Decedent could have avoidedof his or her
outright completeandand :9 if he had made anof RSA 86:8

Instead,conveyance nephews. chose to retain a one-­to his decedent
property,in is no evidence thatfourth interest title to the and there

in, rightsrelinquished any possessory or to usedecedent interests
Therefore,enjoy, property during since theand the his lifetime.

conveyance nephewsbenefit Mr. his did not vestof Hebert’s to
death, any predeceasedcompletely nephewsif haduntil his of the

uncle, nephew’s have been taxed. Wheretheir that estate would not
lives,longgraspthe a of the entire estate as as hetransferor retains

beneficiarypossession enjoyment init cannot be said that and a
Estate, 582, 588,prior 124 A.take effect to death. Dolan’s 279 Pa.

176, (1924).178

acknowledge aWe that the decedent did transfer
However,proportional in is ofinterest title. title not the test

107, 109, 294,taxability. Piper Meredith,v. N.H. 139 A. 29583
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(1927). completion shiftingThe transfer is iswhich taxed the of the
enjoyment onlyproperty, placeof the which takes at the decedent’s

Consequently, provideddeath. where transferees have no consider-
ation, passesthe full uponvalue of the interest which the death of
the transferor is taxable.

probate applicationThe incourt erred its of RSA 86:8 and
uphold:9 to the facts of this case. willWe not a court’slower

contrary weightifdecision it is to the of evidence or erroneous as
Ryan Constructors, Inc.,a matter of law. v. Perini Power 126 N.H.

171, 173, 137, (1985). Accordingly,A.2d489 138 we reverse.

Reversed.

All concurred.
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