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(1927). completion shiftingThe transfer is iswhich taxed the of the
enjoyment onlyproperty, placeof the which takes at the decedent’s

Consequently, provideddeath. where transferees have no consider-
ation, passesthe full uponvalue of the interest which the death of
the transferor is taxable.

probate applicationThe incourt erred its of RSA 86:8 and
uphold:9 to the facts of this case. willWe not a court’slower

contrary weightifdecision it is to the of evidence or erroneous as
Ryan Constructors, Inc.,a matter of law. v. Perini Power 126 N.H.

171, 173, 137, (1985). Accordingly,A.2d489 138 we reverse.

Reversed.

All concurred.
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Merrill, general Peek,Stephen attorneyE. S. assistant{David
attorney bygeneral, brief), foron the brief the State.

Green, defender, Concord,appellate byJoanne of briefassistant
for the defendant.

Batchelder, defendant, Lemire, Sr., appealsJ. The Robert a
finding guilty aggravatedhimjury verdict of felonious sexual

assault, in violation RSA issueof 632-A:3. The is whether the Trial
denying{Temple, J.) inCourt erred the motion for adefendant’s

ground testimony suggestedthemistrial on that the victim’s that
priordefendant had Forthe committed additional sexual assaults.

below,the reasons set forth we affirm.
fifteen-year-The victim of the sexual assault was the defendant’s

daughter. question,old At the time inof the incident the victim
stepfather Farmington,lived herwith mother and in attended

Main inStreet School and worked at Bonanza Restaurant
evenings. occasions,onRochester the weekend On several the

defendant, Rochester, pickedwho in uplived the hervictim after
p.m.shift at 9:00

evening January 16,February 1986,One between 10 and the
picked up daughterdefendant his after work at Bonanza Restau-

directly Instead,rant. He notdid drive her home. he herdrove
road, stoppeddown a dirt hisand turned off car. He asked Michelle

anything.”if she wanted “to do Michelle said that she did not want
anything” go“to do thatand she wanted to Thehome. defendant

ignored request,her took off skirt and hadher sexual intercourse
anyonewith her. The tellingdefendant dissuaded her from about

happenedwhat inhad his car and took her home.
first,At the warningsvictim herfollowed father’s shebecause

However,was herafraid mother would not believe theher.
knowledge carryof alone,the event toobecame distressful to and

10, teachers,highon March the victim in herconfided one of school
Pettis, principala Mrs. who advised her to inform her herand

guidance Thereafter, principalcounselor about incident.the the
Sergeant FarmingtonCosgrovenotified Peter of the Police

Department. Sergeant Cosgrove before,had worked with victimthe
August, 1983, complaint againstin when she made ahad similar

However, policethe defendant. laterthe victim had told the that
allegation inher that case was false.

trial, agreedBefore the attemptState and the defense to tonot
alleged priorintroduce evidence of other instances of sexual

by against daughter,misconduct committed the defendant his with
exception allegedlyof an August,the incident which inoccurred
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responseearlier incident in tovictim testified about the1983. The
byquestions the State as follows:

August“Q. yourNow, Michelle, going call toI am to attention
youDo that date?of 1983. recall30th

A. Yes.
Q. happenedyou jury particularonwhat thattell theCan

date?
brought out the first time.A. I had it

Q. repeat that.You have to
and someone.A. when I first came out toldIt’s

Q. what?right. first came out and told someoneYouAll
What, myA. father had done that before.that

you?Q. day,Now, had he assaultedparticularon that
day. hadA. that He before.”Not

juryanswer, objected andFollowing the the wasthis defendant
groundthe thatfor a mistrial onThe defendant movedexcused.

priortestimony implied there were several badthatthe victim’s
acts, respect which the defensejust to the State andthe one withnot

agreed attempt to Thebe an introduce evidence.had there could
lawyers the tofor the State and defendanttrial advised thecourt

say. Afterwhat she intended tothe victim to determineinterview
her, judgelawyers the trial determined thathad interviewedthe

incident; namely,only priorto the oneto refer oneshe intended
SergeantAugust 30, complaint1983 topromptedwhich the

testimony jury,Cosgrove. clarify meaning the for the theofTo the
stenographer read on the record thethe to backcourt directed

August 30,testimony point inquiring the 1983from the of about
questionsincident, permitted the tocounsel for State askand

explain certain of the exactallowing victim that she was notthe to
misconduct, she was sure that it did notpriorof but thatdate the

defendant, however,August for the continuedoccur on 30. Counsel
objection The trialand on his motion for a mistrial.theto stand on

proceededand with the trial.the motioncourt denied

the of a forof review of denial motion aThe standard
its discretion. State v.whether the trial court abusedmistrial is

126, 136, 1136, (1983);Glidden, A.2d 1142 State v.N.H. 459123
884,564,Arthur, 561, (1978). “The basis forN.H. 391 A.2d 886118

whichgranting the existence of some circumstancesa mistrial is
mayjustice done if the trial continues tonot beindicates that

376,750, 757,Booton, 382114 N.H. 329 A.2dv.verdict.” State
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merely(1974). The remarks or the conduct must be more than
inadmissible; they irreparable injusticemust constitute an that

by Scarlett, 904,jurycannot be cured instructions. State v. 118 N.H.
906, 1244, Thus, testimony(1978). prejudicialA.2d if395 1246 even

defendant,against maywas introduced the the motion for mistrial
presumedbe denied because curative instructions are to be

83, 90, 27,Berger, (1984);followed. v.State 125 N.H. 480 A.2d 31
352, 366,Rodney Portigue, 534,v.State 125 N.H. 481 A.2d 544

(1984).
support argument testimonyIn of his that the victim’s caused

prejudice mistrial,requiringsubstantial a the defendant maintains
ambiguous testimonythat the combined effect of the about what

“before,”happened interrupted proceedings, repetitionthe and the
testimony question only juryof the in could be to indicate to the

that there were other sexual assaults.
The defendant’s conclusion is neither obvious nor absolute. The

prejudicial impact, any,if particular testimonyof and of the
interruption proceedings bygaugedof the trial can best be the trial

judge. judgecourt The trial below determined that the victim did
inadvertently prior Rather,not even merelymention incidents. she

responded inquiryto the State’s in unexpecteda manner that was
by lawyersboth the State and the defendant. The understood

30,August 1983, fact,prior Augustas the date of the incident. In
30, 1983, reportedis prior sum,the date she the incident. In the

testimonytrial court concluded that because the victim’s never
incident,prior unlikelyreferred to more than one it was that the

jury prior bywould infer that other sexual misconduct the
defendant had occurred.

Because the record does not lead to the conclusion that the
testimony prejudicevictim’s caused defendant,undue to the we hold

that the trial court did denyingnot abuse inits discretion the
motion for mistrial.

Affirmed.

All concurred.


