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brief),Rosson, SpalossSpaloss (Henry F. on theand of Nashua
by the defendants.brief for
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Thayer, time thisJ. This is the second case has come before
Eichman, 477,us for review. Ross v. N.H.See 129 529 A.2d 941

(1987). follow,For the that affirmreasons we the trial court’sorder
specific performance plaintiffs.of in favor of the

appeal plaintiffs’The initial was the result of the denial of the
petition specific againstperformancefor of a real estate contract

Ross, 478,the defendants. 129 N.H. at 529 A.2d at 942. The
objected granting petitiondefendants to the of the and tworaised

plaintiffsfirst,defenses: that the had not met the ofterms a
financing contingency agreement, second,incontained the and that

plaintiffs complied deposit paymentthe had not with certain terms
agreement. (Dalianis, J.)inalso the The Trial Court ruled in favor

ground, groundof the on firstdefendants the but held the second
plaintiffs appealedto be irrelevant to the case. While the then to

ruling concerning financing contingency,this court on the the the
challenge, by post-trialdefendants did not either motion or cross-

appeal, finding plaintiffs’ noncompliancethe trial court’s that with
deposit dates was irrelevant.

appeal, financingOn we reversed the trial court and held that a
contingency provision purchase agreementin a and sale was for the

buyers by theyof thebenefit and thus could be waived ifthem
proceed purchase. Ross, 480,decided to with a cash 129 N.H. at

damages529 A.2d at 944. We also held that could lie whether or
specific performance granted.not was Id. We then remanded the

specific performance hearingcase on the issue and for a on
damages. Id.

plaintiffs compel specificremand,On the filed a motion to
performance, objected by stating,to which the defendants in

grounds specificessence, that other existed for a denial of
performance. plaintiffsDefendants claimed that the had breached

agreement by complying specified depositthe not with certain
theydates and that had dealt in bad faith. The trial court ordered

specifications respect assertions,the defendants to file with to their
along opposing plaintiffs’with a memorandum motion. The trial
court invited the defendants to search the trial record for evidence

might support specific performance.which a denial of The
requests findings rulings,defendants filed for and but failed to file

supporting granted specifica memorandum. The court then
performance warrantyand ordered the defendants to execute a

thirtyplaintiffs days. granting plaintiffs’deed to the within In the
compel specific performance, grantedmotion to the court also

plaintiffs’ request proceedsthat their counsel hold the of the sale
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escrow, damages. Defendantspendingin a determination of
appealed.

following (1)issues: the trialThe raise the whetherdefendants
grounds denyingrefusing specificcourt erred in to consider for

notwithstandingfinancing contingency,performance than theother
holding original inappeal; (2) whether court erredour in the the

law;rulings (3)refusing specific findings fact and ofto make of
orderingits inwhether the court abused discretion the defendants

decision;warranty thirty days of andto execute a deed within its
ordering that(4) whether trial court abused its discretion inthe

by pendingproceeds plaintiffs’insale held escrow counselthe be
damages.the determination of

issue, that the trialOn the first the defendants assert
considering objections to theerred in not their alternativecourt

namely,compel specific performance; that theplaintiffs’ tomotion
theplaintiffs complied deposit dates withinhad not with stated

theyagreement, faith.purchase that had in badand sale and dealt
however,defendants, plaintiffs’defense theThe waived the of

theyalleged noncompliance depositwith dates did notbecause
prior to thethe court’s initialpursue that issue after trial order

becomingin lawappeal, that decision’s the offirst which resulted
312, 314-15,McGrath,v. 109 N.H. 251 A.2dthe case. See McGrath

relitigating336, party(1969) (collateral estoppel bars from339
previous action). respectWith to the badwhich lost in aissues he

claim, requests findingsalthough filed andfaith the defendants for
conclusory legalrulings, they in nature and did set forth awere not

bytheory specific performance requestedsupportto a denial of as
they did notappearcourt. to concede thatthe The defendants

theory, argueclearly present thata bad faith but nonetheless “[t]he
apply if the law called tocourt must the law even was nottrial

only properly putnot beforecourt’s Not was the issuethe attention.”
court, positionthe the onustrial the defendants take thatthe but

theorydevelopand of relief.is on the trial court to seek defendants’
adopt aWe refuse to such standard.

Similarly, argument that the trial courtthe defendants’
making findings rulings ifin not is merit. Evenerred or without

findings rulings,requestedthe thethe trial court had made and
theorypresent with a of relief todefendants failed to the court

rulings might apply.findings andwhich such

argument, trial courtThe defendants’ third that the
ordering aits in the defendants to executeabused discretion

thirtywarranty days,within is also meritless. Defendantsdeed
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which todays time withinthirty an insufficientallege isthat
facts,However, say, that theon thesewe cannotthe deed.execute

Thean abuse of discretion.by court constitutedallowed thetime
performance of arequest specificgranting of a foror denial

court, whichof the trialdiscretionwithin the soundcontract rests
according ofall the circumstancesmay grant toor withhold relief

52, 877,51, 149 A.2d 879Rybicki, 102 N.H.Oil v.a case. Gulf
byunsupported theunless it is(1959). will be sustainedThe decree

Adjustmentgrounds. Allied Serv.or based on untenableevidence
1189, (1984).698, 700, 1191 WhereHeney, 484 A.2dv. 125 N.H.

actions, delayed of titledefendants, by have the transfertheir own
they grounds upon which toquestion,in have nopropertyto the

any equitablepresentfailed toDefendants havecontest the order.
Keith, 361, 364,delay. v. 120 N.H.See Hanslinfor furtherreasons

329, (1980).415 A.2d 331
the court abused itsFinally, contend thatthe defendants

proceeds ofgranting plaintiffs’ request that the netindiscretion
argueTheyby plaintiffs’ counsel. thatinthe sale be held escrow

$25,000 inproof there will be or lessof thatthe record is devoid
proceeds thewill not need the forproceeds, defendantsor that

trial, plaintiffsthe initial werepurchase home. Prior toof a new
$25,000. Althoughgranted parte of defendantsan ex attachment

then, they did not raise the issue onobjected to the attachment
Moreover,originally.cross-appeal case came before uswhen this

subsequent proceedings, the attachment wasin the course of
compel specificchallenged In motion tonor removed. theirneither

proceedsperformance, plaintiffs requested that the net sale be held
possibleby attorney pending ofin a determinationescrow their

and, doing,granted plaintiffs’ in sodamages. The trial court motion
placed in The defendantsproceeds of the sale escrow.ordered the

escrow,challenge requestample opportunity to the for buthad
Thus, theyappears did not raiserecord. it thatfailed to do so on the

maybelow, they therefore not raise it for the firstthe issue and
789,League,Appeal 126 N.H.Seacoast Anti-Pollutiontime here. of

792, 847, (1985).497 A.2d 850

Affirmed.

All concurred.


