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P.A., (Matthew J.Murphy, McLaughlin & Hemeon of Laconia
orally), plaintiff.Lahey on and for thethe brief

McLetchie, Ossipee (Robertof H. Schroeder on theSchroeder &
Murray.orally), the defendant Stewartbrief and for

P.A., on(Michaelof Meredith H. Garner theCarroll R. Hunter
Moultonborough.orally), for the defendant Town ofbrief and

Halstead,Johnson, plaintiff, appeals from theThe KirkJ.
agreement entereddenial of motion to enforce settlement of anhis

attorneyattorney representing theand theinto between his
Murray. J.)Superior (Wyman,The Courtdefendant Stewart

Gallagher, Esq.)approved report (Charlesthe Master T.the of
agreementrecommending becausethat the be found unenforceable

Hampshirecomply with the New Statute of Frauds. Weit failed to
reverse and remand.

abutting property Winnipesaukee inparties own on LakeThe
1984,Moultonborough. April, plaintiff petitions forIn the filed

declaratory seekinginjunctive superiorin court toand relief the
allegedenjoin Murray constructing buildingfrom a which Halstead

Moultonboroughwas in violation of the setback ordinance. The
Moultonborough joinedTown of was as a defendant. After the

litigation commenced, engagedparties inhad the individual
negotiations through respectivesettlement their counsel.

1985, Schroeder,5, counsel,On RobertNovember defendant’s
attorney, McLaughlin,plaintiff’s Philipwrote T.a letter to the

stating:

my concerningspoken“I with clienthave the matters set
yourinforth letter of October 29 last.

Murray $115,000.00accept purchaseMr. will for the of his
1,open Januarylot. This offer will remain until 1986 and

figure. figurethereafter will not be renewed at this The
open negotiationis not to and is on a ‘take it or leave it’

basis.”

Following letter,this defendant’s counsel wrote another letter to
plaintiff’s 10, 1985, stating:counsel on December

Murray $115,000.00.firm“Mr. stands as to his ofoffer The
happen myworst that can to client is that he will be forced

bypart althoughto remove of the foundation this is no
regardlessmeans certain. He also intends to build of the

litigation. point myoutcome of the I should also out that
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yeárexpires firmhe isof the andat the endclient’s offer
about this.

purchasePerhaps and‘bite the bullet’shouldMr. Halstead
asking price.”my client’sland atthe

copya was senton its face thatindicatedof these lettersEach
Shortly receiptMurray. letter, Decemberthe second onofafterto

attorney plaintiff, Halstead, towrote a letter19, 1985, for thethe
Murray .which stated:forcounsel

accepted.Murray’s $115,000 isoffer“Mr.
Agreement signedyou givesuggest & Saleme a PurchaseI

FebruaryclosingMurray,by $115,000; on or beforeMr.
provisions;subject search; no1986; usual1, to title

financing contingencies.
Expressreceipt the Purchase & SaleFederalI willOn

JerseyAgreement hisin forHalstead Newto Mr.
signature.”

Murray’sMurray’supon direction,that,not contestedIt is
attorney purchaseprepared ato Halstead’sforwardedandcounsel

Murray propertyagreement thefor the sale ofthat calledand sale
purchase price $115,000.”The“[t]he isand stated thatto Halstead

by counsel,his andHalsteadtowas then forwardedcontract
Murray,agreement presented. however,asexecuted theHalstead

beingpriorsigned purchase itstoand sale contractthehad not
counsel.to Halstead’sforwarded

Murray’sFebruary Halstead’s3, 1986, counsel notifiedOn
agreedgoMurray with theto forwardhad decided notthatcounsel

Murray’sShortly thereafter, informed Halstead’scounselsale.
Murray wouldif Halsteadthe salewould consummatethatcounsel

February 13, 1986,pay estate. On$130,000for the realofthe sum
superiorwith thesettlementmotion to enforcefiled aHalstead

Murray’sundisputed.setting counselwhich werefactsforthcourt
(RSAcontendingobjection, Fraudsthe ofthat Statutefiled an

writingsby506:1) forth above.the setnot been satisfiedhad
objection,Murray Halsteadto reimburseHowever, offeredin his

uponin reliance aother costsandtitle examination“costs offor
hearing master, inproposed thebeforeAfter a briefsettlement.”

purchasecopycorrespondence andtheand a ofabovewhich the
agreement evidence, master concludedinto theenteredweresale

compliance that hestatute andwith thehad not beenthat there
reluctantly be denied.motionthat Halstead’srecommend”“must

appealThis followed.
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appeal, of Fraudsdecide, our Statuteon whetherWe must
Murrayagreement and Halsteadbetweenthe settlementrenders

Hampshire the Statute ofversion ofThe Newunenforceable.
relating in TheRSA 506:1.to the sale of land is containedFrauds

follows:reads asstatute
upon ashall be maintainedLand. No action“Sale of

agreement uponthe sale of land unless thecontract for
brought, thereof, inisor some memorandumwhich it is

charged, bysigned by partywriting or somethe to beand
by writing.”person him inauthorized

case,whether, facts of this RSAus is under theThe issue before
agreementenforcingprevents written thatHalstead from the506:1

Murray’s incounsel orderinto between his counselandwas entered
litigationbring pending to an end.theto

determiningbegin analysis by whether thereWe our was
but for RSA 506:1.Thisenforceable contract for the sale of landan

exchange correspondence, suchhas indicated that an of ascourt
may bindingcase,inwhich occurred this create a contract forthat

necessaryof such asale land where the elements for contractthe
Younge Huysmans, 461,H.been set forth. Estate v. 127 N.have of

following(1965). Moreover,465-66, 282,A.2d as the506 284-85
colloquy hearingtranscript reveals,the counselfrom of the master’s

Murray dispute the contract wouldfor did not the fact that be
binding provided requirementsthe of the Statute of Frauds had
been met.

only frauds[?]“THE ofCOURT:The defense is the statute
Yes, Honor,MR. SCHROEDER: Your but it’s a weak
defense.

Well,THE it must be considered.”COURT:
undisputed agreementIt is thus that the settlement was a

Hampshire statute,contract for the sale of land. The New on its
require signedMurrayface, would therefore that either have an

agreement question givenfor the sale of the land in or written
attorney writingauthorization into his to contract for the sale of

Murray these,land.the As did neither of we must consider whether
exceptionthis fallcase should within an to the Statute of Frauds.

original historyinterestingThe Statute of Frauds has an which
worthy Englishofis a brief review. The Parliament first enacted

prevent “‘many practices,in tothe statute 1677 fraudulent which
commonly upheld by perjuryare endeavored to be and subornation

Equitable Estoppelperjury.’” Note, The Doctrine andof theof
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(1967).Frauds, time,Statute 66 Mich. L. Rev. 170 At that underof
English practice, partiestrial to a lawsuit were deemed to be
incompetent testifying.witnesses and hence barred from The

making virtuallystatute thus was aimed at all contracts of
significance they writing.unenforceable unless had been reduced to

producedstatute, course, results,The of sometimes harsh and the
English developed exceptions,courts soon such theas rule that
partial performance agreementof the contract took the out of the
requirements time,of the statute. Since that all of the States of this
country adopted portion originalhave some of the Statute of

theyHowever,Id.Frauds. at 170-71. have done so with full
knowledge judiciallythat the Statute of Frauds has been inter-
preted way attempt preventin such a as to to fraud rather than

promoteto it.

promoteWe have said that RSA 506:1 “is intended to
certainty protect perjuriesand to from frauds and in land

Housing Corp.,transactions.” Wealev. Massachusetts Gen. 117N.H.
(1977).428, 431, 925, Further,374 A.2d 928 we have said that “a

producestrict enforcement of the statute can frustration on the one
hand, and unethical conduct on the other. Hence the law seeks to

operatingalleviate the facts,harshness of the statute when some
part performance equitablefraud, considerations,such as or other

present.” (citations omitted).are Id.
authority Murray’sThe of counsel to enter into settlement

negotiations dispute. Murray,is innot Counsel for at the motion
hearing, very myselfsaid, fact,“It’s a difficult Imatter. In feel

fully question mythere was a settlement reached. asThere’s no to
authority Murray’sFurther,to make the offer.” counsel also had

quarrel”“no with the statement of Halstead’s counsel that the
original Murray$115,000,settlement amount was “Mr.and that

130,000.”would adhere to the settlement now if werethe number
inHence this case the effect of the ofStatute Frauds would

apparently party escape consequencesbe to allow a to the of a
bargain fairly protect propertymade, not to him from the loss of
through fraud of another. There is thus reason to consider whether

exceptionan to the Statute of Frauds is warranted.
questionThere can be no that the law favors the

dispute. McMurray, 466,settlement 471,of a McIsaac v. N.H.77
(1915). upheld115,A.93 118 We have an oral out-of-court

pendingsettlement between counsel in an eminent domain case
commission,before the eminent domain where the dollar amount
day prior beginningsettlement was made one to the of the
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268,Authority Zyla, 118 N.H.Housing v.Manchesterproceeding.
firmly225, that is268-69, (1978). We statedA.2d 226-27 “[i]t385

disposition of civilandin the conductthat action takenestablished
bindingauthority isattorney scope hisby the oflitigation an within

269, A.2d at 226.Id. at 385his client.”on
regarding power of antheruleWe have also said that “[o]ur

is, perhaps, the mostbyattorney settlementto bind his client
163, 164, A.2dCorey, 355country.” Ducey v. 116 N.H.inliberal the

“Theis clear.426, this liberal rule(1976). The reason for427
agreements inisauthority attorneys to makeof [settlement]

orderly andquestioned. to theIt is essentialpractice never
business, necessary protectionfor thedispatch andofconvenient

225,Co.,Amoskeag 68 N.H.rights parties.” v.of the Beliveauof the
226, 734, (1894).A.40 734

359, (1938), courtBailey, 199 A. 570 thisPerleyIn v. 89 N.H.
agreementsupholding settlementaffirmed its dedication to

agreementoralIn we enforced anbetween counsel. that case
conveyance of land that was made beforecounsel for thebetween

incorporated report. We found that thismaster and was into hisa
byagreement covered thewas not intended to beoral settlement

agreement parties was madeof theStatute of Frauds because the
360,“supervision representative.” Id. atunder the ... of the court’s

agreement thethe oral for199 A. at 571. We thus enforced
conveyance dispute.aof land to settle

Butman, 412,Finally, (1947),A.2din 94 N.H. 54 367Burtman v.
dispute ininvolving between counsel of aa case the settlement

probate involving personalty, putwe to rest thetransfer ofcourt
argument agreement openin court counselmade betweenthat an

agreementhigher made between counselhad a status than an
attorneyspromises of . . .outside “To enforce . . . mutualof court.

by attorneysopenin an not to enforce them when madecourt and
agreementlogical just.in nor The shouldtheir office is neither

in the courthouse or onwhether madereceive the same treatment
415,steps.” 54 atthe courthouse Id. at A.2d 370.

agreementsHampshire enforcinginThe liberal rule of New
recognition specialgrounded upon our of theof counsel is

Duceyrelationship and their clients. Seethat exists between counsel
Co.,426; Amoskeag163, Beliveau v.Corey,v. N.H. 355 A.2d116

Holmes,225, then aA. Oliver Wendell68 N.H. 40 734. Justice
Court, spoke of thisSupreme Judicialmember of the Massachusetts

attorneyunity person andrelationship “of the of betweenas one
by ininvolving made counselin a an oral settlementclient” case
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open Savage Blanchard, 348,court. 350,v. 396,148 Mass. 19 N.E.
(1888).397

special relationshipWe hold that because there is such a
attorney client,between the and his our Statute of Frauds does not

require attorney, writing,the client to authorize his in to settle an
involving dispute through subject property.action a land sale of the

relating agent,506:1,The last clause of ESA to an was not intended
attorneyto cover an under such circumstances. A written

bysigned attorneysettlement contract a client’s with full
agreeing convey subjectauthorization, and to the land which is the

attorney representsof the action in client,which the the satisfies
bindingour Statute of Frauds and is on the client.

specialallowed,A hand,client should not be on the one to assert a
relationship lawyer,with his such that his confidential commun-

revealed, and, hand,ications cannot be on the other to assert that
lawyer nothing agenthis is more than an of the same status as a

great privileges dealingreal estate Abroker. client receives when
lawyer,with his and he must assume commensurateburdens with

privileges.such

deciding emphasizeIn this case we that we limit our
decision to those cases in which the client has authorized the
attorney pending involving byto settle a case land the sale of the

subject prove,land which is the of the suit. If the client is able to
subsequent litigation, attorneyin that he did not authorize the to

dispute adequatelysettle the or that he was not informed of the
maysettlement,terms of then the client have recourse to suit

against attorney fiduciary duty zealouslythe for breach of his to
protect lawyer anycourse,the interest of his client. Of a in case

disputemust have authorization from his client in order to settle a
moneydamages anyfor Here,or for other consideration. the record

necessarywould indicate that We,all conditions have been met. of
findingcourse, make no factual as to whether the client indeed

lawyer case,authorized his to settle the nor do we make factual
findings copies counsel,as to whether of the letters between which
constitute the contract for the sale of land in settlement of the
pending case, were in fact sent to the client as the facial record
would indicate.

Reversed and remanded.

Thayer, J., Souter, J., joined,with dissented;whom the others
concurred.
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disagree majority’swith theThayer, J., dissenting: IBecause
argumentscase, Two underlieIanalysis respectfullyin dissent.this

althoughargues the settlementthatappeal. firstPlaintiffthis
negotiations,land, very theconveyance the nature ofa ofinvolved

conveyance theout of Statutetheproceedings, takessettlementas
disagree.IFrauds.of

pendingofheld settlementspreviously thatThis court has
conveyances may excepted thefrombelitigation involve landwhich

theare made undersettlementsof where thoseStatute Frauds
360,359,Perley Bailey, N.H.v. 89supervision of the court.direct

entry judgment upon570, a or(1938). “The of decreeA. 571199
openby parties inor their counselstipulation theparol madea

And ausually of course.” “suchlong a matterbeenhascourt
supervisionhere, of the courtmade thestipulation we have underas

ofeffect from the controlrepresentative, derivestheor of court’s
case,presentId. In thestipulation itself.”court than thethe rather

however, the settlementno control overcourt has exercisedthe
and, althoughinagreement made courtnegotiations. was notThe

pendingofin a settlementagreement was to resultmeantthe
stipulations, nor is there alitigation, court-approvednoarethere

incorporating the settlementprovisionsthe ofordercourt
agreement.

argues seeks use RSA 506:1 asdefendant toPlaintiff next that
effect, makingdefense, in ofpurpose,the soletechnical fora

for fifteenan additionalpossible his own unconscionable demand
argues that theplaintiff.from Plaintiff furtherdollars thethousand

may perpetrate fraud.of Frauds not be used toStatute
mayofagree plaintiffI with the Statute FraudsWhile the that

Murray’sfraud, that defendantperpetrate a andnot be used to
refusingincreasing signor to thein the settlement amountactions

faith, not,agreement suggestive ofare bad we dopurchase and sale
us, tofacts sufficient establishupon the record before have

Murray.part This hasbehavior on the of courtfraudulent
sign purchaseathat mere refusal to and salepreviously held

not, by itself, v.agreement fraud. Weale Massachu-does constitute
431,428, 925,A.2dHousing Corp., N.H. 374 928setts Gen. 117

224,97, 99,Lovelace, (1959).151(1977); Clark v. 102 N.H. A.2d 225
uponprovides shallRSA 506:1 that action be maintained“[n]o

agreement uponthe whichcontract for the sale of land unlessa
thereof,brought, writinginis andit is or some memorandum
byby charged, personsigned party to or some authorizedthe be

consistently recognizedwriting.” theby him in This court has
necessity compliance with 506:1 in forfor RSA transactionsstrict
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authorityrequires agentthe sale of land. The statute written for an
sign agreement convey property. Paperto an to real Ashuelot Co.
Ryll, (1969);Rafferty573, 574-75, 657,v. 109 A.2dN.H. 259 659
Lougee, (1884).v. N.H.63 54

recognized exceptions rigidHowever, we also have that to the
application by requiringwhere,of RSA 506:1 exist strict com-
pliance, very purpose Weale,we would frustrate the of the statute.
supra supra;431-32, 928;at Poole,374 A.2d at Clark Whitev. 74

(1906); Olney,71, 90,N.H. 65 A. 255 see also Karns v. 80 Cal. 22
(1889);P. § White,57 C.J.S. Frauds37 Statute In247. this courtof

agreement conveyheld that an oral to real estate was definite
enough specific performance,to asustain decree for where the
plaintiff partially performed upononhad the incontract reliance

promise. supraWhite, 73,defendant’s oral at A.65 at Partial257.
performance injurious equitablerelianceor constitute considera-

upon requirements maytions the ofwhich the ofStatute Frauds
Perillo, Contracts,be waived in some cases. J. Calamari & J.

EstoppelEquitable (3d 1987).§ ed.19-47
present distinguishableThe case is from inWhite that the

plaintiff partially performed Indeed,has not to his own detriment.
plaintiff maythe has not withdrawn his lawsuit and thus return

originalto court to aseek determination hisof claims. Since neither
partial performance case,fraud nor underexists the facts of this

requirementswe should not set aside the of the Statute of Frauds.
Although defendant’s counsel has theadmitted at trial court

hearing, pleadings argument,as in inas well his and his oral that
authority client,he had actual to for hissettle no written

writing equitableaauthorization exists. Absent such or consider-
writing,placeations which would take the of such a we should

weight authorityadhere to the of before us. To hold otherwise
repeal Weale,amounts to a virtual of the statute itself. See 117N.H.

433,at 373 A.2d at 929.
opinion exceptionsUnable theto base their on traditional to the

writing requirement majoritystatute,of the the have embraced a
theory exception relationshipsnew anfor based on the that exist

attorney, They beginbetween the his client and the court. their
analysis by setting attorneyforth which holdcases that an and his

special relationship, permits attorneyclient have a thewhich to
acting scope employment.bind when hishis client within the of

general correct,While this the law thestatement of is cases are
consequence us,of little on the issue before since none of the cited

statutorilycases a thatinvolves mandated condition must exist
attorney may Butman,before the client.bind his See Burtman v.
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clearly requires(1947). the412, RSA 506:1A.2d 3675494 N.H.
writingsigning agreement inperson to do soauthorizedto bethe

charged.by party to bethe
holdingsupportmajority that anin of theircasecites oneThe

Perleymayconveyance enforced,agreement beof landfor theoral
earlier,Bailey, However, the359, as statedA. 570.199v. 89 N.H.

Perleyagreement thaton the factwas basedintheofenforcement
incorporatedstipulation in thein court andreachedwasthe oral

agreementpartreport. order, was outsidetheof a courtAsmaster’s
agreementpresent case, notwastheInFrauds. thethe Statute of

incorporated decree.a courtcourt, intowas itin normade
disregardjustificationquest of thefor theirfind someIn their to

previouslyexceptionsmeaningplain 506:1, and theof RSA
uponmajoritybyapproved Olivercourt, Justicedrawthethe

relationshipproposition that thetheestablishWendell Holmes to
unity personlawyers ofis one “of theclientsand theirbetween

statutory requirementthey writtenofsuch, thereason that....” As
involvingrepresenting in a transactionanotherwhenauthorization

negotiatinglawyerinapplicable aiswhen theof land isthe sale
majoritylitigation progress. view of suchTheinofsettlement

lawyer representing“unity” client. As thetheis notthat theis
lawyer agentmajority opinion his clientit, foris not anstates the

uniquelawyer aclient and haswith thethe is onebecause
by unityinconsistencypresentedrelationship thisTheto the court.

relationshiplawyer, court,theory the canhis toofis that a because
conforming Frauds,Statute of whileto thethe client withoutbind

proappeared se, anclient, would not be bound toifthe he
agreement the statute.withunless he conformed

potentialexception has theto the statuteAware that this new
agreementsconveyforcing property reachedonbasedof clients to
majoritycomprisingby lawyers, my state thatthetheir brothers

suing lawyers. pointmay by This, I outtheirclients have recourse
litigationtypethem, when thethat is eliminatedis the ofto same

writing.authorizingparty in Thehim does soto act foranother
attorneys having requireopinionmajority to writtenwill inresult

involving the sale offrom intheir clients mattersauthorization
self-protection.land, for no otherif reason than

Souter, J., joins in the dissent.


