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Derry (David andthe briefBureau, 11.Connellonof&Grinnell
plaintiffs.orally), for the

orally,byStephen Cahill, Concord, for theandbriefN. of
defendants.

appealplaintiffs, Seward,Brock, and ElaineThe RussellC.J.
denyingJ.),Superior (Gray, theirthe Courta decision offrom

boundary disputeinjunctivequietpetition inrelief ato title and for
vicinityinvolving property in Northwood.in of Pleasant Lakethe

petitiongranted of thecourt, time, thetrial at the sameThe
Loranger, thedefendants, for relief. ForMichele suchPatrick and

follow, we remand.reverse andreasons that
dispute parties sideon the eastinvolves landThe between the

“great pond,” law, theStatePleasant Lake. Undera so-calledof
lake, naturalto the meanhas the water and bed of theState title to

(Supp.1987),high (Supp. 271:20,482:41-ewater line. RSA 4:40-a
early1987). 1900’s,however, mill a dam on theIn a erectedthe

presencethen, theof has increased volumethe the damlake. Since
resultinglake, line isin water thatin an artificialof water the

high water and fluctuateslevel natural linelocated abovethe of the
seasonally consequence operations. ownerof dam The currentas a

the dam is the Town of Deerfield.of
parcelsdispute parties, of land to thethe who ownThe between

artificially propertyexpanded state, concernsof the in itseast lake
high deedsline of the lake. Theabove the natural waterlocated

originsparties’ theirthe two lots hadin the record indicate that
Langmaid conveyedtoEdward Jacksonin a 120-acre tract which

prior dam,1879, of whichPhilbrick in to the construction the and
conveyed 1944,Hazel in afterto James and SteeleRobert Philbrick

(1)operations begun. latter,had The Philbrick-to-Steele deeddam
boundaryproperty’s wasthat western “on thestated the 120-acre

(2) propertylake,of the was “the sameshore” the stated that
conveyed”by Langmaid (3)premises Philbrick,C. andto Jackson

borderingright Pleasant“the to flow the land on saidreserved
The and sold lots from the 120-Pond.” Steeles thereafter created

parcel.acre
parcel,purchased 10,known lot from theThe Sewards their as

in The lot is to the east of and abutsSteeles 1961. deeded Seward
Camp of “at ironRoad. The corner the lot is andeeded westernmost

high groundpipe road,”ofset at water in on the East side themark
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“high being highthe water mark” the artificial water line at that
“conveyed righttime, and the deed theindicates that lot was with a

wayof to the lake level.” alsoThe deed states that lot 10 was “taken
byfrom [the Steeles],”the Jackson C. Philbrick lot now owned but

rightsflowagedoes not mention the that inPhilbrick reserved the
conveyance to the Steeles.

Shortly purchase portion10,theirafter lot theof Sewards filled a
swampy extending Campof the area from the ofwestern side Road

beyondopen swamp. wedge-to the water the The was aresult
shaped strip thirty feet,of land that abuts the water for about and

Loranger parcel.is to the ofwest the deeded The Sewards
proceeded occupy stripandto use the for access to the lake.

Lorangers, propertyThe whose is to ofthe north the Seward
property Camp purchased parcelRoad,on theand other side of the

Lorangerin 1984from Norman and Bernard.Ellen The deeded lot
originally part larger parcel, 9,was of a known lotas that the

conveyed Harrington SmalleySteeles to and inAlice 1954. The
Steele-to-Smalley boundary “begin-deed thedescribed western as
ning pipe high runningat an iron set at water mark . . . thence

Easterly (100') pipein a South direction one hundred feet to an iron
edge lightswamp pole.driven in of near El. . . .” The described

“high again, highmark,” which,water was the artificial water line
subject operations bytime,at that was to dam the Pembroke Water

Company, edge swamp.and was on of athe theAs did Steele-to-
conveyance, Steele-to-SmalleySeward the deed stated that the

conveyedproperty was “taken from the Jackson Philbrick lot now
by subject flowage[the Steeles],”owned and was silent on the of

rights.
Smalleys portion swampy1950’s,In the the filled a of the area

boundary,to the inwest of their deeded order to create a beach.
aggregate Smalleys’ byThe effect fill and fillof the added the

highwaterfront owner to their was to shiftnorth the artificial
althoughwest,water line farther not as far as the location of the

Smalleyshigh conveyednatural water line. The thereafter lot to9
Harrington Smalley, statingJr.,son,their in the deed that the

conveyed premises conveyedproperty [thewas “the same to
Smalleys] by [the Steeles].”

younger Smalley conveyed portion1970,In the the southern of
stating conveyedLinnell,lot 9 to Eric and Joan in the deed that the

property part conveyedpremises” by“a ofwas the to him his
parents. Steele-to-Smalley Smalley-to-deed,In contrast to the the

boundaryLinnell deed described a that coincided with thewestern
“high “Beginning pipeline,”water as at an setfollows: iron at the
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along highsoutherlyrunninghigh waterthe...water mark thence
pipeFifty (50') . . . near an electricironfeet to anLakeline of said

subsequentpole.light the southerndeeds forof the. . .” Each
Bernard-to-Lorangerincludingportion 9, most recentof thelot

description“high the westerndeed, line” ofwatercontained the
conveyed propertyboundary, “thewas samethat theand stated

grantor.conveyedpremises” to the
petitionsparties, filewhich led them totheThe conflict between

Lorangerbeganinjunctivequiet relief, after theand forto title
purchase 1984, the filledto usethe Sewards continuedin when

frontage,thirtyapproximatelystrip, atfeet of lakewhich included
fiftysoughtLorangers ofuse feetto thethat thethe same time

bytheyfrontage alsodeed. The Sewardswas theirsthat believed
Thethe as defendants. Steelesand Statenamed the Steeles

indefaulted, however, of interestthe filed a disclaimerand State
Lorangersdisputed andESA 498:5-c.The Sewardsland underthe

only parties present trial ofat the consolidatedtheweretherefore
petitions.the

rightconsequent toand theirThe Sewards titleasserted
frontagestrip accompanyingpossession andof the filledexclusive
againstalternatively, possession(1)basis, of their adverseon the

they of the filledSteeles, the ownerswho contended are recordthe
agreement previous(2) purportedarea, ownerswithor their oral

plaintiffs’Loranger alleged recognitionlot, of thewhoseof the
Lorangers.rightpossessory theexclusive also bound

Lorangers, littoral, lakefront,contrast, as orThe in titleclaimed
frontage, includingfiftyparcel feet of theowners to a with

frontage. theyaddition, asserted the absenceclaimed InSewards’
anywriting on Sewards shoreline interestof a that confers the

right-of-wayright-of-way,than contended that theother the and
propertydid own the overis unenforceable because Steele notitself

grant Finally, arguedpurportedhe thatwhich to it. the defendants
frontagehad failed to title theirSewards establish to claimedthe

through possession.adverse
Lorangers the filledThe trial court determined that the own
boundaryproperty the currentbetween their deeded western and

frontage,includingshoreline, claimed andartificial the Sewards’
preventgranted request injunction fromfor an to the Sewardstheir

entering reachingusing property. decision, theIn its courttheor
highcontrolling water line forthe artificialfirst established that

predominatedpurposes its be the one thatof decision would
findingrelyingthroughout Then, itsthe onseasonal fluctuations.

Lorangers, by owners,deed, thethe are littoral courtthat
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owners,determined that title to man-made fill vests in littoral
waythe riparianmuch in that title to innatural accretion vests

Furthermore, ruling Lorangers’owners. in on the boundaries of the
property, forty-foot frontagethe court to reflectingallocated them a

proportional bytheir ofshare the shoreline as diminished the fill.
Sewards,The court found that the whose encompasstitle does not

frontage, determined,lake are littoralnot owners. The court
moreover, theythat had failed to establish title to their claimed
frontage through legallyeither evidence of a enforceable written
agreement through possession againstor adverse the record owners

portionof the southern lotof 9. The court also concluded that the
lack right-of-waySewards even an enforceable because their

grantors, Steeles,the underlying property.lacked title to the
appeal, error,plaintiffs first,In this the assert in trialthe court’s

Lorangersdetermination propertythat the own the filled that
encompasses frontage, and, second,the Sewards’ claimed in the

granttrial plaintiffscourt’s refusal to the relief on the basis of
alleged agreements regardingoral strip.the filled While the trial

Smalley-filledcourt of property,addressed the issue who owns the
dispute has,we find that the issue at the heart of this whois and

had, lyinghas record thetitle to land under fillthe that the
Smalleys deposited.and the Sewards It is that issue we address
now.

matter,preliminaryAs a petitionerwe note that ina a
quiet prove good againsttitle action titlemust as all other

potentially persons. 498:5-a, :5-b;interested or interested See ESA
Wilson, 757-58,751, 244,Sorenson v. 124 N.H. 476 247-48A.2d

(1984). Furthermore, interpretation quietthe of the adeeds in title
dispute ultimately province court,is the willof this which refer to

findingsthe trial parties’ MacKaycourt’s as to the intentions. v.
Breault, 135, 139, 1099,121 N.H. (1981) (citing427 A.2d 1101

536,Ossipee Village, Inc., 534,Robbins Lakev. 118 N.H. 389 A.2d
940, boundary941 (1978)). lines,The trial court’s determination of
however, usually findingis upholda of fact that this court will if

Pugliese Northwood,the supportsevidence v.it. Town 119 N.H.of
743, 749-50, 113, (1979).408 A.2d 117

propertyThe law is that the tosettled title on the shore
great pond ordinarilyof a in its natural state extends to the natural

high State, 405, 549,v. 409,water line. Whitcher N.H. 181 A.87
lake,(1935). operations however,553 Once a dam commences on the

subject easement,the flowagetitle of lakefront owners is to a
whereby may submergethe owner of the dam above theland
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rightsflowage permit.thathigh the extentwater line tonatural
Furthermore, dam owner’sthe410-11, A. 553-54.181 atId. at

circumstances, aneffectrights may, inflowage someofexercise
underlyingandthe waterpublic of bothto theimplicit dedication

See Weinsteinhigh water line.of the naturalthe levelsoil above
638,92-95,91, 640-­Park, Inc., N.E.2dMass. 196Pearl 347v. Lake
534,96, 98-102, 536-­40 A.2dMalmquist, 114v. Vt.(1964);41 State

313-14,306, P.2d2d 462Gallagher,v. 77 Wash.(1944); Wilbour38
Villagedenied, (1970);878232, U.S.(1969), cert. 400237 of

436,271, 276-77, 437-38Savoy, 79 N.W.Wis.Pewaukee v. 103
acquiredpublic hastheIf a court were to find that(1899). trial

underlying soil in antitle, dedication, andthrough to the water
susceptiblegreat not beartificially pond, title wouldexpanded that

by private parties, asthrough possession suchadverseto defeat
539:6;RSA seeSeepropertyof on the artificial shoreline.owners

prohibiting(Supp. 1987) (currently unauthorizedalso RSA 482:41-e
1955, Assuming244. nopublic waters); ch.fill in Lawsartificial

throughdedication, however, acquisition of titlefinding theof
508:2; v.possession possible. See RSA Barkerwould beadverse

160, 162, 749, (flowage(1916)Company, N.H. 97 A. 75178
prevent acquisition possession title towill not of adverseeasement

subject easement).land that is to thethe
Sewards,Lorangers,holding rather than the own theIn that the

claim, primaryfrontage trial court’s concernthat the Sewards the
whole,propertyto the filled as a ratherwas with who is entitled

had,has,who or towith more fundamental issue of titlethan the
submerged lies the Theformerly land that now under fill.the

consequently court’s attentioninappropriate focus diverted the
Lorangers’ title, provisionswhosein the chain offrom the deeds

dispositionproper quiet dispute.this titlepertinent the ofare to
Lorangerpertaininginspection parceltoof the deeds theOur

the andcompels that Steeles received retainedour conclusion
high line.title the flowed land above the natural waterrecord to

by description pre-inincorporating propertyIn the thereference
flowage deed, expresslyinLangmaid-to-Jackson andPhilbrick
reserving flowage rights, Robert Philbrickit is clear that what

high line,conveyed natural waterto the Steeles was title to the
State,subject flowageto v. 87Philbrick’s easement. See Whitcher

409-11, 181N.H. at A. at 553-54.
Furthermore, Smalleys,conveyedwhen Steeles lot 9 to thethe

Steele-to-Smalleythey not transfer title to the land. Thedid flowed
boundary running twoa 100-foot western betweendescribeddeed

highrespective at artificial water markwith locations thepipes
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and,edge swamp, moreover,on the of provideand the not thatdid
conveyed subject flowagethe title was to a Ifeasement. the Steeles

convey high line, subjecthad intended to title to the natural water
flowage reserved,to the easement that Robert Philbrick the Steele-

to-Smalley indicated,havedeed would so thereand would have
boundarybeen no call the artificial description.for We therefore

Smalleys’conclude that the western limit of the title was either the
high line, conveyanceartificial water as it existed at the time of the

Smalleys, pipe-to-pipeto orthe the line. We toleave the trial court
preciselythe factual ofdetermination where the westerndeeded

boundary Northwood,PuglieseSee v. Townwas. 119 N.H. at 749-of
50, 117; 419,408 Sevigny, 422,A.2d at Sheldon v. 110 N.H. 272 A.2d
134, (1970).136

Because have highwe determined that either the artificial water
or pipe-to-pipeline the line themarked western limit of the title

Smalleys acquired convey,thethat and therefore could the
logically controllingconclusion follows that same inthe line was

subsequent conveyances Harrington Smalley,the Jr.,to and to
persons, including Lorangers,those the who insucceeded him title

portionto the southern of lot 9. Because each indeed the chain of
by reference,title for portion incorporated,the southern of lot 9

property description immediatelythe precedingcontained in the
by grantor acquired title, Steele-to-Smalleydeed which the the

boundary implicit part subsequentreferences anwere of the deeds.
The Steeles thus record title toretain the flowed locatedland
between highthe natural water line and the deeded western
boundary portionfor the southern of lot 9.

Still, maywhile Steele have recordretained title to the
submerged land, possible filling possessionthatit is the ofand the

property by Smalleys, togetherfilled the with their insuccessors
9,portion ripenedinterest to of lot at pointthe southern some into

through possession Lorangers’title thatadverse inures to the
Kashulines, 107, 108-09,benefit. See Alukonis v. 96 N.H. 70 A.2d

202, finding(1950) (upholding through203 a of adversetitle
possession tacking possessions);on the ofbasis of successive adverse

160, 163,2 879,C.J.S. Adverse (1972).Possession at 884 One of§§
requirements however,possession, exclusivity,the of seeadverse is

441,Fagan 18, 21,v. Grady, (1957);101 N.H. 131 A.2d 443 Little
Downing, 355, (1858),v. N.H. which the other37 367 Sewards and

property might they Smalley­owners undermined if usedhave the
parcel Smalleys subsequentfilled in common with the and owners

portionsouthernof the of lot 9. See 2 C.J.S. Adverse Possession §
56, (use neighbors,occupation729 or inat common with third
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Nonetheless, evenpublic possession).persons, the is not exclusiveor
throughtitle adverseLorangers toif were unable establishthe

right to anmight theirto establishpossession, the evidence suffice
Putnam, 369,through v. 62 N.H.prescription. See Smitheasement

open, unpermissiveand use(evidence continuous(1882) of372-73
grantorsplaintiff’stwenty years by plaintiff andthefor thanmore

right prescriptiveplaintiff’sthe to awas to establishsufficient
easement).

Lorangers’ interest in the filled areaApart the thefrom issue of
boundary, there is thewest deeded westernto the of theirlocated

stripwhat, any, have in filledif the theinterest Sewardsissue of
havingFirst, thatdeterminedthem access to the lake.that affords

land located betweentitle to the flowedthe Steeles retained record
Lorangers’high westernline and deededthe water thenatural

conclude, similarly, recordboundary, the Steeles retainedwe that
towhich Sewards have chosentitle to the flowed land over the

right-of-wayright-of-way. that the isWe nextexercise their note
passageright belongingpropertyto to the Steeles fora limited use

and,lake, (1952),Right, at in the absenceto see 77 C.J.S. 392-93the
reasonablylocation, onlythe to “aspecifiedof a entitles Sewards

way the land.” Barton’sconvenient and suitable across [Steeles’]
333,Co., 335-36,Motel, Saymore Trophy A.2dInc. v. 113 N.H. 306

337, 340, 1,774, Wein, A.Sakansky v. N.H. 169(1973); 86776 cf.
location, an(1933) (deeded right-of-way, with confers3 definite

specified location,right right-of-way in theto exercise theabsolute
reasonable).theor not location iswhether

only rightNonetheless, right-of-way limitedconfers awhile the
title, acquireduse, possible the Sewards haveof and not it is that

all, strip.portion, ofpossession a if not the filledtitle toadverse
course, right-of-waythe their of the hasOf to extent that exercise

right, Sewards’been with the limited nature of that theconsistent
permissive a of adverseuse been and would defeat claimhas

2possession, requires use. See C.J.S. Adversewhich hostile
59, 676, If, however,25, 77, 731, by depositingPossession at 752.§§

strip,occupyingfill filled Sewards have exceeded theand the the
might satisfyright-of-wayscope permits, their useof use that the

hostility.the ofelement

the did address the issues of adverseBecause trial court not
above,possession, we reverse and remandas framed and discussed

opinion,rulings includingproceedings and with thisfor consistent
participationthe of otherthe of additional evidence andsubmission

potentially parties such as the Steeles. Weor interestedinterested
record,observe, regardwith to the that our considerationwould
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by mapappeal thathindered the absence of aof this has been
conflicting requestclearly depicts parties’ claims. We thereforethe

mayany thatfurther consideration bethe trial court to facilitate
graphicnecessary by appendingappeal, ato its decisionon

boundaryconflictingdepiction claims, well the court’sof the as as
determination.

above, we need not discuss the meritsIn view of our conclusion
bylegal theory the trial court determined title. Weof the which

regardingnote, however, the court’s characteriza-our reservation
ownersfill accretion to which littoraltion of man-made as artificial

theory minimizes the difference betweenare entitled. The court’s
alongalong fillriverbanks and man-madenatural accretion

doing purposelakefronts, naturalin overlooks the of theand so
byinappropriate applicationrule, which makes itsaccretion

Propertyanalogy III American Law ofin this case. See §§
(1952).15.26-.29

Reversed and remanded.

All concurred.
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