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Hillsborough
No. 87-394

Patrick McGovern & a.

v.

City of Manchester & a.

July 11, 1988

P.A.,Brown and Nixon (Davidof Manchester W. Hess and
Jr.,Murphy, brief,Francis G. on the and Mr. orally),Hess for the

plaintiffs.

Backus, Meyer Solomon,& (Michaelof IpavecManchester E. on
the orally), intervenor,brief and for the Paul Cowette.

Clark, cityThomas R. solicitor,assistant filing jointa brief with
intervenor, bythe brief for the defendants.

Brock, plaintiffs, neighborsC.J. The intervenor,who are of the
appeal the Trial (Pappagianis, J.) dismissal,Court’s groundson of
mootness, pending appeal,of their theyin which attacked the
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plaintiffsTherezoning land.validity city’s intervenor’sof the of the
appealdismissing withouttheirargue inthat the trial court erred

hearing andthey to ahearing on remandand that are entitleda
thatpleadings. For the reasonsopportunity to amend theiran

part,in remand.follow, part, andwe affirm in reverse
court, PeterCowette andin the Paulintervenors trialBoth

inBodwell Roadof land onSpiewak, own control 260 acresor
Mayor andMay 6, 1986, Board ofthe ManchesterOnManchester.

previousacting pursuant to intervenors’(the board), theAldermen
single-familyparcel fromrequest, 260-acre residentialrezoned the

multi-family.residentialto
7, property, boardrezone theApril prior to its to theOn vote

hearing board’spublic petition to rezone. Thea on theheld
reading 14,April andmet ononon bills secondcommittee

meetingpass. this thezoning Atthe amendmentrecommended that
againstspokemayor, superintendent outpolice,chief of and school

meeting of the onzoning At the boardproposed amendment.the
against6, 1986,May despite recommendations madeand numerous

adopt zoningit, eight-to-three amendment.to thethe board voted
eighthowever, susequentmayor it; of aldermena voteThe vetoed

thatoverrode veto.
May 20, 1986, plaintiffs requested that the boardOn the

amendment,zoning request was Onwhich denied.reconsider the
17, 1986, superior andplaintiffs appealed to courtJune the the

argued unreasonablethat the board’s actions were unlawful and/or
they zoning, complyspotto theamounted failed to withbecause

chapterprovisions (concerning planning),of useRSA 674 local land
process.plaintiffsdenied dueand the

1986, any adjudication27, prior in on theOn October to court
appeal,pending petitionedthe intervenorsplaintiffs’merits of the

21, 1987,Aprilagain their land. On thethe board once to rezone
approximately subjectvoted 210 acres of the landboard to rezone

multi-family single-familyto afrom residential residential
higher density in theclassification theof than classification which

6,Maypreviously priorland had been zoned to the amendment of
approximately 2 land1986. The also voted rezone acres ofboard to

to, of,change thefor local business. The board made no or mention
zoning remaining acres, theyof the 49 zonedand continue to be

6,multi-family Mayresidential as a result of the amendment of
1986.

21,zoningplaintiffs appeal AprilThe not ofdid the amendment
Rather, they appeal thependingto their from1987. moved amend

rezoningprevious rezoning of later andto include the fact the
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alleged, alia, rezoninginter thethat later was “unlawful and/or
specifiedsame wereunreasonable” for the reasons as in their

challenge zoning May 6,to the amendment of 1986.
The intervenors and the defendant moved to dismiss the

plaintiffs’ ground April 21, zoningclaims on the that the 1987
appeal pendingamendment frommooted the the board’s decision

May 6, hearingof 1986. At a on both the motion to theamend and
dismiss, plaintiffs’to requestmotion the court denied the to amend

groundsand dismissed the on mootness.suit of After courtthe
reconsideration, plaintiffstheir for the appealeddenied motion to

this court.
plaintiffs’ followingappealThe raises the three issues for our

(1) rulingconsideration: the inwhether trial court erred that the
rezoning 21, 1987,Aprilof plaintiffs’amendment mooted the
pending appeal May 1986;rezoning 6, (2)thefrom decision of

making findingswhether the trial court erred in onof fact the
dismissing claims;pleadings plaintiffs’while (3)the and whether

failingthe trial court its discretion in to plaintiffsabused allow the
pending appealto amend their to include reference to the 1987

rezoning. dismissingBecause we rule that the courttrial erred in
plaintiffs’ appeal moot,then-pendingthe as and remand the case

ground,that plaintiffs’on we need not address the merits of the
issue,second where it seeks the result.same

I. Mootness.

April 21,1987,The trial court thatstated vote reduced“[t]he
propertyextent ofthe the zoned as R-SM [residential-suburban

multi-family] acres, placedfrom 260 49about acres to about and
Zoningsingle-family]about 210 R-1Bacres into [an] [residential

district, zoningand about two acres in a B-l [local business]
discussing rule,district.” After the “time wentof decision” the court
that, April vote,to May,on conclude a ofresult the 1987 the“[a]s

zoning longer effect, renderingwas no in1986 classification
appeal May,plaintiffs’ (Emphasis added.)the moot.”from 1986 vote

This was erroneous afor number of reasons.
multi-familyThe 49 acres zoned residential were thatclassified

way rezoning May 6, 1986,as a result of the of not asamendment
April 21,result of the vote on ina board’s 1987. The court erred

21,concluding 1987,April uponthat the amendment of allacted
1987,April 21,the not.of 260 acres. It did The amendment on

higherparcellimited itself to 212 acres: the 210-acre rezoned to a
density single-family, parcelresidential and the 2-acre forrezoned

fact, remaining bybusiness. In thelocal 49 acres were unaffected
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to21, 1987, plaintiffs’ claims asApril and theofthe amendment
certainly not moot.arethat land

merelyconcluding byin thaterredthe court alsoWe believe
parttoplaintiffs’ claims as thatrezoning part theof the land

recognize or considertoThe conclusion failedcourt’sbecame moot.
rule, which isapplication the “time of decision”proper ofthe

remand,court, apply theshouldfully The onbelow.discussed more
subjectis thezoning land whichcurrently over all of thein effect

reaching to orchallenge as whetherin a decisionplaintiffs’of the
plaintiffs’rezoning portion of theathe has mootednot certain of

claims.

Rule.II. Time Decisionof
they to amendthat should be entitledplaintiffs argue furtherThe

21, rezoning. TheAprilof 1987facts theappeal to include thetheir
plaintiffs’appeal that theon counterand sole intervenordefendants

is, reality, attemptpleadings in anpurported amendment to their
plaintiffsthe failed toappeal must fail becauseseparateat a and

30-day prescribed by RSA 677:4. Neitherlimitact the timewithin
well,very all,party if at how the “time of decision” rulearticulates

affects this issue.

zoning during period ofthe timeIf a ordinance is amended
ordinance,appeal original earlierpendingan is from the orthat

partassuming delay of theno on theand bad faith or intent to
rule, inrezoning authority, which isthe time of decision followed

reviewingmajority jurisdictions, provides that a court shoulda of
currentlyanalyze zoningappeal thenan on the amendmentbased

ZoningAnderson, (3d4 Law ofin R. American 27.38effect. §
Zoning PlanningRathkopf,1986): 2 of andA. The Lawed. §

Commission,(1987); see also McCallum v. Inland Wetlands26.02[1]
508,218, 223, (1985); ZoningThomas v. Bd.492 A.2d 510196 Conn.

Etc., 643,Appeals, 1978). To(Me. the extent that381 A.2d 646of
adoptedprevious expresslynot this ruledecisions of this court have

clarification, where, prior to a finaland the issue needs we hold that
classification,challenging zoningadjudication in aan action a

zoning authority properly, in or with an intentand not bad faith
zoningdelay, particularordinance in effect over theto amends the

subject challenge,is of the time ofparcel of land that the the
appliedis be and the case decided on the basis ofdecision rule to

Atkinson,currently in effect. Soares v. Townthe ordinance See of
313, Atkinson,v. Town 128(1987);129 N.H. 529 A.2d 867 Soares of

Homes,350, Nottingham(1986); v. Lee512 TownN.H. A.2d 436 of
Inc., 438, (1978); PlanningN.H. A.2d see also Hatcher v.118 388 940



632

Village,Board (1985) (hearing490 N.Y.S.2d 559 needed toof
faith).resolve claim badof

rezoningThe two inamendments this case constitute
separate independent legislative acts, agreeand local and we with

plaintiffsthe defendants and appealintervenor that the had to the
April timely21 decision in a challengemanner in order to it
directly. 677:4; Bd., 744,See ZoningRSA see also Keene v. 114 N.H.
746, 141, period329 142 (1974) (20-dayA.2d for motion for
rehearing (1970), 677:2);under RSA 31:74 now RSA Salmonsen v.

48,Rindge, 46, 926, (1973)113 N.H. (30-day appeal299 A.2d 927
period (1970), 677:4).after board action under RSA 31:77 now RSA
However, recognizes bythe time of decision rule that time athe

zoningchallenge particular heard,to a zoningamendment is new
may provideshave been ruleenacted. The that to the extent that

zoninga new amendment plaintiffs’ originaldoes not moot the
claims, zoning applies plaintiffs’the new to determine thehow
original judged.claims should be

part;in inreversedAffirmed
part; remanded.

All concurred.
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